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DATE 


i PROCEEDINGS _ 

- \ - S1 ^OeBoseT-Cas € r i l>^^ ( rj^en d£ o^£ 1 ^or ^M^ : w 


974 __ 
ept ,24 


Oct. 7 


_ 0 r. t. .a. 


— f^Td^ft. N O nrH.r d H^tlST _ 

° f partlc — 

Ret. 10 / 22/74 _ ~ ^ inM f n r p u f u nd a nt Hiaft. 

pn (Vtoher ?.?.. 1974 


~~ i _ on October ^ » , iq 7 .f ft H-Turl™ Rnrsa-'sJ pre -trial motion" -. 

Oct. 15 F iled Govt’s response , — _ a + + v .Toc p p^ Rprminfyhnin nf rnnnse -1. 

not.. 22; Proceedings b e *°^ ,** e __ff gl *U’dr-- ?- - t.Vn.Hnouns el for IWfind ant- 

^■eeted det^nda TO QilOSOlansAt l_»_» 

— :—V _Z c 1Q7A fnr arrument Of mOtlOIlS.---— 


Oct. 29 


req uested d e fendant to , .., ..~.7T.m u 

i-tnKovember 6. 1974 for argument of motions,.-- 

—-- -* r p r-i onnninti ng R. William Stephe a 

; riled Cy. 5 .of CJA ■ — frni ?P. _.- m .tori.i. Magistrate. _ 


Nov. 1 


Nov. 19; 


Filed Govt ' s jnoti on to move ac mot ion for discovery and 

Ans^ect^ on rj et. UZ_.-i--— Re . Maurice_Buri¥ 


Nov. I9l 


m«. Motio^h e ™ 


been h-lcu. J - i 7i ~r: -r- 

Argument ad j. to l2/3/7 j] 




































. Maurice Burse, et al 

CRIMINAL DOCKET 


Cr-74-227 



Rp* Maurice Burse, Motion—bX—deXl—£lir__id. __, 

until 2/18 because of illness of defense counsel. _ 

Re; Maurice Burse. Peft*s__ Bpti^ 

scheduled for Friday, 2/91 _____ 


i?ph 21 Re: Maurice B urse. M otion by the deft f or__thj 
-certain Govt, witnesses. Motion denied._ 



CLERK S FEES 


FLMWTIFF defendant 



liiaPwj 



May 27 


May 27 


Transcript to be wade. When avail able court wl l 
-briefing'schedule 

F iled Cy. 5 of CJA 21—authorizat i on for transcri gtj^cz., 

riled Ct. Steno'sjtran script of proceedingsof ^hearin g-M 
-suppress,held before the Ho n. John T. Curtin on 3/ L, 

rnoH r.y. 2 of CJA 21—vouch er f or Ct ^ Steno's transc r j 
Prig. to~Adm.’ Office for payment _ 

Filed Deft'Burse'aaewora ndu m i n .supp ort of noti o n t o-a 
Photographic Identifi cation ____ 

Filed Government's memorandum Of Law __ 

Filed Govt*s Prop osed Conclusion Of Law -- 

Filed Govt's Proposed Finding s Of Fact--- 

....... d.t. for briefB. etc. Gov t to file brief tod iz, 

... . ...... fnr Writ n f ^ A dProWM 

for Plea - Darrell DeBose—CURTIN, J.- ret . 7/3/75- 

-Haheas Corpus Ad Prose quendua, for Darr< 

-fnr~plHaTexeC.-7/3/73= _ 

nAft. Darrell DeBose,._ere g . ent w i th counsel, 

-to count”One o f the Indictment. Sentence is deferr 

F n P H Two cnhnnena s - E v on Wrig ht, ret. 7 / 3 / 75 -_seryed_ 
" £U - E^Tw?Tght, ret. 8/5 /75- served 7/3/75 (this en 

-Cr-74-234) 

I Filed Deci s ion and order de nyjjig_deft ^ Burse ’ s_mo t ion t 1 
Curtin, J. Pre-trial meeting is set for 7/l6j/75_a^_9:Jl 

July 11 filed ct. steno's transcri pt^f proceedings o L JulX- 3 
filed cyps 2.5 authorization and vo ucher for _ transcri _g 
~ Burse in the amt, of $6.00: Prig. to_ the_Adm . _ office _f 

] pt-o- trial conference held for de ft, _Burse.-Court_ordj 

on 8/12/75 or any day thereafter: , — 
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DATE 


PROCEEDINGS 


HJUMTVr 


1975 


Aug. 4 


Aug. 4 



Aug. 4 


Filed Cv - of letter dated 7/28/75 rrnm Attv-B— W11 l . i aa Steph a n a , 

counsel for deft. Burse, to AUSA William Skretjny, setting f 

=-—- th e s ob s lance-of the understand ing reacnea curing the pre-t 

_ conference he ld in chambers on 7/15/75 -- 

File d letter to Judge Curtin, dated 7/28/75. from Attv„ R. WilllaaL-S 
Atty. for deft. Burse, requesting that the de^ 





_ DeBose in the case of U.S. v. Green. _ . 

Filed Pet. & Ord. for Writ of H.C. Ad Testificandum for 


ret. 


HHffllSSB 


Filed Three subpoenas - Detective Joseph Schwartz, Mich ael 
~~ Michael Piercer, served 8/5/75 


Filed Writ of Habeas Corpus Ad T 

Filed Eleven subpoenas - Louise Stevens . Evon Wright 

Barbara Raimos, Albert DeBose, served 8/8/75; 


Filed 


Evon Wright, served 8/11/75; Linda _Giles,— ret 

8/11/75; Linda Giles, served 8/12/75 _ 

2 of CJA-21 - Toucher for tran scri pt in the aj 
Orig. to the Adm. Office for payment._ 


H3HH.ES5B 

ESSS'SSSy 

HBStHSn 





IXJ ]|T ( T iJ 1.111 .1, 




■MWI 

HHBBWMMB 


Darrell DeBose, and Yvonne Wright, taken at 


Burse for service upon: Louise Stevens, Pat 


the Buffalo City Court, and the Town o f Tona 



S9ES2S3I 


irrrTTT 


Filed sixteen subpoenas - Evon Wright, served 9/18/75j Det 


Mrs. Burse, Jerome Burse, Helen Jurek, Mrs. 


urse, a 


L '£% 


24 I F 



and Criminal Record Custodian Town of Tonawan|da J 




M — 


is adj. until tomorro w, Sept. 26, 1975 _ 

25 Filed Six subpoenas - City Engineer, City of La ckawani 
—- Mrs. Pierce, Michael Pierce, Michael Cheatora 
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CLERK'S FEES 


DATE 

1975 




proceedings 


FLAIHTIFF DEFENDANT 


♦ ^anc^r^nt^of^Anna 1 DeBose W from prior triai^U. s‘. | v. G ^een , 


3? 


pt. 2 \ 


Filed subpoen a - Barbara Ramos, serve d 9/22/7L-1- 

Yi} ~* ^ .nh« M nas . Euge ne F . Jurkiewirz , Fr a nk Pesmnr^ -^^l- 

9/26/75 ------ 

B ^ ^ew.noiions .^^Y"- 

of govt’s case7 De nied. Trial is adj. 10/1/751 - 

voctprdav with the game appea rances &■ 1ur:;~- 

deliberate upo n thei r verdict->ry~ ° retor. 
jury x c l xa v _i .. i liei r — vhi did t 



Oct. 8 



apnillTTd X - -LlEja- I I xa X ,-_ ’ XL 

1 Q 7 ^ and the court will hear oral argument on_th 

» __. - —r» ■ -yr* — k—™ -nrn> tTS 


“ these mot ions until the 31st of October 1975-CLRT 

nr+ o I r y 9 — of CJA-21 - Voucher *or transcribing* amt 

0ct - 8 1 7 s- iTFTg. to fftF TOroffi^Tor paymentI 


«-* ml viled Deft. Burse’s notice of motionfor an o rder requ 
Oct. 10L Flled “”; d states Atty. to su bmit a co mplete invest! 

_to b e marked a a n e e wrt-exbibit-iii this C x^ *ri^ »«- 

mrt ve for an order of this_cou rt allow ijng_the_def|f4#T 

-“inspect said file to determine if addition? 1 material 






and etc., ret. 10/14/75 __ 

Motion bv dett- to require G ovt. to 
-investigation file^ Adj. to 10/20/75 
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proceedings 


. /K 


t. 211 Filed Order that the U.S. Atty., shall file as a court 


and it is further ordered that the defendant sm 





resQ iui.u»i —- - -- , . - .« 

motions f or a mistrial, a new trial and for a^ di 

of acquittal-— cuk: in,J. 


Moti 




vyi ■rvvi» 


III ait Hi •! 'i-Mm 


file. Court orders Govt, to file as a court ex 


- to th e Clem ur c ourt. . . ,_ ru>f< 

Filed Government’s m emorandum In Opposition to DeX±_s_ 

Judgment of Acquitta1, etc. 





I • II l J 1 


ikail'M 


Trm r 


II 


the above entitled action at the close of the 


Lstrial. 


ct 30 Filed Deft’s memorandum in suppor t of notion for new t 
--directed judgraent^of acquittal or for dismiss 

_ . * * •_A. --4 J 4 M A 




rj:ii>rtiy*f- 


Boinrn Hat(» fo r t brief;to be _ltled_-lQday.^- 

nr-a-l augment on defts m o tion for Judgm e nt of acquitt hl an 
Motions for a mistrial is withdrawn Dec ision r eserv 

decision._______-_—- 

„ 7 I Derision on deft. Burse’s motion f or a new trial andij the 

-For”cTCsmissal of the Indictment without preji 




for Deft. Maurice Burse, marked as Court Exhibit 
17 | Deft. Maurice Burse is sentenced under the Federaljroutfr Cor 


Bail to continue pending appeal. New ball b 
y "tTie de r t. 







iTiTiamxTnrn 


w ■«* ***-■ - . - • _ ♦ Vasa 


• ft. , 
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... . MT.J LTA/TliS w’ AFRICA 


MA.,C.:, 1974 SESSION 
___ jui-ax 

no . C 2 - 7 4 - 2 2 'j 


w. ..u. 


UURSS 

DeBOSE 


Vio Title 18, 

United States Code, 
Sections 371 

2113(a) 

2113(b) 


COUNT I 

The Gra ta Jury Chu.„_-: 


On or about July 30, 1574 and con...nuuusly 

thereafter a _< and including the cate of toe . -»ing 

of this _.-.c.i cement, at Lackawanna, in the Western District 
of New lark, and elsewhere within and witho. t 
District, the defendants 


MAURICE BURSE 
and 

DARRELL DeBOSE 

did unlawfully, willfully and knon.ngly tt -bine, conspire, 

» 

confederate a..d agree together and witn er... .her, and 

with Cary L. .»n, a juvenile not named as a del.-nt, to 

comic c-r —in acts in violatiovi of Title 18, United 
States .--a, Section 2113(b) of the laws of the United 
States, that is, to knowingly and willfully and unlawfully 
rob the Manufacturers and Traders Trust Company, Ridge 
Load Office, Lackawanna, New York, the deposits of which 
•sere tne.i and there insured by the Federal Deposit Insurance 
Corporation; 


violation of Title L, -cited State.. Code, 



. . . w-T •• 


ONLY COPY AVAILABLE 















cv.::;v ..ors 

1. On or about July 30, 1974, at Buffalo, in 
the '..’estern district of Sew York, the defendants, KAURICE 
gukSE ar.d DARRELL DeBOSE and Gary Green, a juvenile not 
named as a defendant, met together and with each other. 

2. On or about July 3C. 1974, at Lackawanna, 

in che ’..'astern Bis _ r ..c . of Sew Yor.c, a^r^naa-.t BARRELL DeBOSE 
entered the Nar.ufnc curare and Vrcers crest _o:'.pany Bank, 

Ridge Road Office, Lackawanna, New York and too.-, and carried 
away the sun of approximately four hundred and can dollars 
($410) from that bank. 

3. On or about July 30, 1974, at 40 Steelawanna 
Street, Lackawanna, New York, in the '.'astern District of 
New York, defendants i-'.JAIC2 B-.l«_ an.. —.. --Lb DeBOSE and 

Gary Greer., a j-vanlie not named as a def.-c, met together 

and split c'._ approximately four hundred and ter. collars ($410) 

taken fro. _ .lanufacturers and Traders Trust C^. pany Bank, 

Ridge Rona Office, Lackawanna, New York. 

4. Tne Grand Jury realleges the acts described 
in Counts Two and Three as overt acts and incorporates them 

herein by reference. 

All in violation of Title 18, United States Code, 
Section 371. 


( 







c.iunt T i 


The Grand Jury Further Charges: 


Cn or about July 30, 1974, in the City of 


L»c'»wWaRRC, it'i tr.e .'astern District of New York, the 


defendants 


MiUJlCS 3UXS- 




ta'ce and ct**y , ;*~ •_ *.reh »i>a<:c to s—oax —nd purloin 


fro..: the Man--atCurort a..d Traa-rt Trust Cosput.y 3ank, 


iidge koad 0 -1 — co, -tc.:tv.-unt, New York, the deposits of 


which were then insured by the Federal Deposit Insurance 


Corporation, the sutr. of a-.out tour hundred and ten dollars 
($41-) belor.'jir.^, to and in the c-re, custody, control. 


taanagc...er.t an- ;.o_. ..-tot. ot cn-- o-t.. ; 


... ,1a tie a of Title IS, Unite*, a-.-. Code, 


Section - 


s 
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COUNT 111 

The GranJ Jury Further Charges: 

On or about July 30, 1974, in the City of 
Lackawanna, in the Western District of New York, the 
defendants 

MAURICE 3LTvi.3 

«, «* J 

uuu 

JlA.vAwLL D*2 uZ «. 


by intimidation, cic. cake from the person and presence of 
Nolen Jurek about four hundred and ten dollars ($410.00) 
in money, belonging to and in the care, custody, control, 
tr-anagenent and poaaetsion of the Manufacturers and Traders 
Trust Company Dank, Ridge Road Office, Lackawanna, New York, 
the deposits of which were then insured by t'e Federal 
Deposit Insurance Corporation; 

Ir. violation of Title -a, Unitea ai~tcs Code, 
Section 2111(a). 



JOHN T. ELFVIN 
United States Attorney 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

Plaintiff 

-vs- CR-74-227 

MAURICE BURSE 
DARRELL DsBOSB 

Mfwduta 

On July 30, 1974 at about 10<30 
a bank robbery took place at the Ridge Road of flea of 
the Manufacturars and Traders Trust Company in Lacka¬ 
wanna, Naw York. The defendants, Maurice Bursa and 
Darrell DeBoee, have bean indicted for conspiracy and 
for a violation of 18 U.S.C. $$2113(a) and 2113(b). One 
Gary Green, a juvenile not named as a defendant, was named 
as a coconspirator. 

After defendant Maurice Burse moved to suppress 
photographic identification, a hearing was held on March 
19, 1975. A witness, Barbara Ramos, and an FBI agent 
testified about the events of that day and the subsequent 
photographic identification made by Mrs. Ramos. After FBI 
Agent Kruger learned that Mrs. Ramos observed two Negro 
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boy* running in the area of her heme, ho visited her on 
August 7, 1974. Ha spread six photograph* on the kitchen 
counter end Mr.. Raeos identified the photograph of 
Maurice Burse ae one of the men she had seen running 
her hoa» shortly after the robbery occurred. At 
the *■*— she observed the two young sen ru n n in g in the 


area of h e** driveway, she was holding an infant in her 
axes when youths ran past her and only observed 
thwa for "eaybe e second or two. not even that." How¬ 
ever, she recognised Burse as s ows on e she had seen on a 
number of prior occasions participating in neighborhood 


b ask s*** 1 1 rjinn Five of the photos were obtained from 

the Buffalo Police Department and one. that of defendant 
Maurice Burse, was obtained from the FBI files. The 
Burse photo has the legend on its face "Federal Bureau 
of Investigation, Buffalo, Hew York." Four of the other 
photos have reference to Buffalo, Sew York and one has no 
description of piece of origin. Defense complains that 
the spread wee impermissibly suggestive, because it is 
obvious that four of the pictures have the dates of taking 
on the face of the photo. One was taken on March 11* I960, 








( 


( 
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anothar on Juna 19, 1962, tha third on February 16, 1958 
and tha fourth on Ootobar 3, 1966. Fran thin, d*fondant 
arguas that it nuat havs baa n obvious to tha vitnasa 
that thasa photon could not ba tha photograph of tha 
aunpact. But it dona not appaar that aha van avara of 
^ tha nunbsrs or What thay naant. Howsvar# it would ba a 

t>«ttar praetioa to not show witnaaaaa photographs with 

this information on tha print. 

Tha dafanaa also complains about tha fact that 
only six photographs wars takan. Ho doubt it would ba 
battar to axhibit a graatar number of photoa. Saa 
iMitad Stataa v. Boston. 508 F.2d 1171, 1177 (2d Cir. 
1974). Havarthalasa, undar all of tha circ u n a ta n caa 
tha procadura us ad was not so “inparmiaaihly suggastive 
to giva riaa to a vary substantial 1 1 k al i hood of irra- 
parabla niaidantification." v ~ unitad Stataa. 

390 0.3. 377 (1968). 

Tha court has axanlnsd tha photographs which 
^ wars display ad to tha witnass. It is avidant that tha 

pictures of tha individuals displayed thsra ars similar 



( 


( 


in facial characteristic* and there in nothing to high¬ 
light the man who was a suspect in this case. 

The notion of defendant to suppress is denied. 
A pretrial meeting is set for Wednesday, July 16, 1975 
at 9*00 a.a. 







f 1 JOHM T. CURTX* 
puited States District Judge 


DATED* 


July 10, 1975 
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September 30, 1975, 2:00 p.m. 


As before noted. 


(Defendant present.) 


(Jury not present.) 


Your Honor, I overlooked when Mr. 


Skretny was cross examining the witness 


Craig Burse, I objected and your Honor 


struck the question, but on the basis of 


the question which was asked, I move for 


a mistrial on behalf of the defendant. 


I am referring to that question which 


seemed to draw or asked the Jury to draw 


the inference that a defendant or a 


witness or a member of his family was 


required to immediately go to the 


Lackawanna Police Department after 


learning of an indictment when he knew 


the person was elsewhere than alleged In 


the indictment. As your Honor correctly 


pointed out to the Jury in limiting the 


question, there is no such obligation 


but we move for a mistrial.' 


I will deny your motion. 


H T. NOEL a E. F. KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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THE COURT: 
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Thank you. 

I 

Most of the requests that are given 
on either side seem to be in order. 

There are a few remarks that I will make 
and if there are any particular objections 
to any one that I do not cover, please 
let me know as we go. 

I will start with defendant's. 

As far as request one is concerned, yes. 
That is not to say that I will charge in 1 
exactly the language given and I think it 
Is improper for either side in their 
summations to say to the Jury, "Ladles 
and gentlemen, you will find that judge 
Curtin will charge thus and so", i am 
saying to you now, if you say that I 
will stop you because it is up to me to 
charge and not the lawyers and I am not 
going to promise you I am going to charge 
it. I am going to cover these matters 
but I think in many instances there is a I 
good deal of repetition. I will say it 
once but there is no requirement I say 
things again and again, and as you know, 

I have my own charge in all of these 

H. T. NOEL ft E. F KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 

western District of new york 
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matters, the duty of t-ho < 

V ° f the J ur y, the duty 
the court, how , 

to weigh the testimony 

° witnesses and all i-h 

Wills a “ th °« things. They 

111 be covered. 

0ne * two, three 

ee, four, fi ve , alx 

seven win all, z wou , rt 

I would say, not only 

be covered of the 

the defendant, but probably! 

ln almost that ions 

language but not exactly, j 

r el£ht ' 1 cert ainly win charge 
8 ° Ut reaS ° naWe and I win cover 

811 ° f the tMn63 tut „ ot i„ the ! 

language requested. 

Number nine, ,e s . 

Ten, yes. 

°* rSfU8e to oh arge number 

twelve as far as how th, . 

the jury i s to 

■ay directions . 

aa to particular witnesses, 

1 win leave up to n,. 

P to them and i win leave 

U P to the attorneys r „ 

ys - 1 d0 "»t intend to 
ao* up the evidence i„ this 

n thls case, jt is i 

a short, verv 

y* very short case 1 

^ Be - ^ seems 

“ th3t y ° U ° an na ' ke y°“P aummations, 

y ° U Can — Points 1 „ summations 

and set forth your contentions i n a 

matter much better than T h 

_ ause you 





(y 






1 

2 

3 

4 

5 

6 
7 


10 

11 || MR. STEPHENS: 

12 

13 

14 

15 || THE COURT: 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 

I 

\ 

I 

i 

i 

familiar with the facts, you are familiar 
with what you feel is important. I always 

think that the danger is in the Court 

. 

summing up for both sides is that I 
leave out important things and put in 
things that you would rather have left 
out and I believe that we will leave the j 
summations or the contentions of either 
side to the summations of the lawyers 
so that, - yes, Mr. Stephens. 

Judge, you are not going to charge 
twelve. Will you take Judicial notice 
of the statutes contained and referred to 
in twelve? 

That has already been admitted in 

I 

evidence, and you may argue that during 
your summation. I will not comment upon j 
how the statute, - that certainly, the 
fact that a witness may have been or may 

not have been aware of a statute and may 

- 

have been aware of the fact that perhaps 
she may have violated the statute and how 
that will Influence her testimony or his 
testimony, the Jury can apply from my 

j 

general charge those notions. I will 


H. T. NOEL a E F. KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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THE COURT: 
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leave to your summation, your argument 
as to why they should give less credit 
to the testimony of a witness because 
of his or her knowledge of a (articular 
section. 

But, Judge, the only thing is the 
jury has never been told how the statute 
reads and even though I may argue that 
the particular witness from her testimony 
could be guilty of violating Section 3 or 
Section 4 of T cle 18, the Jury won't be 
able to determine that unless they hear 
from you what that section says. 

I refuse to charge the words of the 
particular section. You can refer to 
the testimony. 

Exception. 

You can refer to the answers given 
by the witness. Mr. Stephens, one other 
point is this; it is not what the actual 
wording of the section is. It is what 
the witness believes that a particular 
state of affairs are which is important 
for the jury to consider when they are 

thinking about whether or not a witness 


H. T NOEL ft E. F KNtSLEV 

OFFICIAL REPORTERS U 5 D»STR»CT COUFf 
WESTERN DISTRICT OF NEW! YORK 








is telling the truth or not 


Well, I just except to the failure 
to charge the jury the language of th: 
section. 

i 

All right. I will refuse to charge 
request number thirteen because It seems 
to me that if you tell the jury that the 
defense, in cross examining witnesses, 
could not inquire of the witnesses 

1 

whether or not they have been involved in 

! 

criminal acts with others on prior 

j 

occasions or convicted of criminal act3 
unless such convictions are felony 
convictions, it seems to me simply that 

J 

then you are telling the Jurors that if 
you were able to inquire about the 
witness of other bad acts, that they would 

j 

have had to admit that they have committed 

! 

other bad acts, and I tnin-c that the rules 
the intention of the rules is to keep 

I 

I 

this out of the case. We Just get into 
too many other areas of fact which are 

l 

not pertinent to the issues, so I will 
refuse to charge number thirteen. 

I 

I refuse to charge number fourteen. i 
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It seems to me there has been no testimony 
of any witness, of an informer who 
provides evidence for pay. There Is no 
Immunity given here. It is true that 
someone who testifies for personal 
advantage or vindication must be examined 
and weighed by the jury with greater 
care than other witnesses, but I believe 
that this will be covered and covered 
adequately in the general charge on 
credibility. 

The same Is true of request number 
fifteen. It will be covered in the 
general charge on credibility. 

Yes, number sixteen. 

Seventeen, yes, and I will cover 
eighteen, certainly. 

I refuse to charge in the language 
requested in number nineteen because this 
will be covered In other portions of the 
charge. The burden, certainly, is upon 
the Government to prove the case beyond 
a reasonable doubt, so this will be 

* 

covered. 

* * *1 

i 

Will it be covered in terms of 



MR. STEPHENS: 
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73 ** 

alibi. Judge? 

Well, I do not see what that has to 

! 

do with it u.nd I refuse to charge. Why 
should we repeat that again? 

Well, it is a traditional charge 

i 

right out of the instructions when there 
has been testimony tending to show that 
the defendant was elsewhere than at the , 

l 

place where the crime was committed. 

I think if you say it the other way 

j 

around, it is said and said well. The 

i 

Government has the burden of proving 
guilt beyond a reasonable doubt. The 
defendant ha3 no burden of proof. I 
refuse to cnarge that. 

Number twenty, the number of witnesses 
yes, I will charge that. 

Number twenty-one, yes. 

Twenty-two, yes. 

Twenty-three, yes. 

Number twenty-four has two, - well, ; 

| 

this will be covered and this is argument 

I 

again as far as the witness Debose, where 
he pled guilty to a count carrying a 

I 

maximum of five years and expects to have 
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MR. SKRETNY: 


THE COURT: 
MR. SKRETNY: 


THE COURT: 
MR. SKRETNY: 


THE COURT: 


the other counts dismissed. You can 
state that to the Jurors in argument and j 
it will be covered in my general charge 
on how to handle the testimony of 
witnesses. 

Number twenty-five, yes. 

Number twenty-six, yes. 

Number twenty-seven, yes. On the 
Government's — 

Judge, if I may make a comment. I 
know your Honor has ruled on number 
nineteen with respect to alibi. We have 
no objection to some charge from your 
Honor using the terminology "alibi". 

All right. I will charge it tnen. 

I am not indicating it has to be 
charged specifically in the language 
propounded in request number nineteen. 

All right. 

But we have no objection to your 
Honor using the terminology "alibi" in 
relationship to the term "beyond a 
reasonable doubt". 

All right, very well. I will charge 

it. 
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MR. SKRETNY: 

MR. STEPHENS: 
THE COURT: 

MR. SKRETNY: 
THE COURT: 


Thank you. 

On the Government's requests, as 
far as credibility of witnesses, that 
will be charged. The charge on accomplice 
testimony will be charged. The request 
on impeachment by prior inconsistent 
statement, yes. Prior conviction, yes. 

Judge, we withdraw that. I don't 
believe there is any evidence with 
respect to prior conviction. 

Your Honor, there is evidence that 
the witness Debose entered a plea of 
guilty. That is a conviction. 

Yes. All right. I have already 
set out as far as the next, failure of 
defendant to testify, yes. You say 
"Refusal of witness to answer proper 
questions". 

l 

We withdraw that. That wa3 in 
anticipation of rebuttal. 

I assume the next is also withdrawn. 

The next one is withdrawn, evidence 
of intent? 

Yes. 

I will certainly charge the statute. 
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MR. STEPHENS: 
THE COURT: 


MR. SKRETNY: 
THE COURT: 
MR. SKRETNY: 


MR. STEPHENS: 


MR. SKRETNY: 


the essential elements, willfully, to 
take by intimidation, possession of 
money by a bank. 

We object to 4811. 

4811, possession of recently 
stolen property. That is on the 
conspiracy about Mr. — 

Green. 

Green. 

That is correct. I think it is 
relevant to the total issue of the 
conspiracy itself, those individuals 
that were participants within that 
conspiracy. 

The fact that Green had recently 
stolen property 13 evidence that Burse 
was in conspiracy? I don‘t ~ 

That la not exactly what I said. 

I said it is evidence of the conspiracy 
relevant to the conspiracy. The fact 
that Green possessed money and the fact 
that Debose said he was a participant 
is something the Jury must consider in 
determining the credibility of Debose 

with respect to Maurice Burse. 
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THE COURT: 


MR. SKRETNY: 
THE COURT: 


I will charge it. 

Exception. 

I 

Maps and diagrams, yes. 

Direct or indirect evidence, yes. 

Some of these we have dealt with 
and I will repeat again, number two, 
child witness, yes. 

Number three, yes. 

i 

Four, I think there is more to it 
than what is said here. 

We object to four. 

I refuse to charge in a language 
requested. 

We ask that you do direct a charge, 
your Honor, in your own language with 
respect to the fact that before somebody‘s 
entitled to a charge, it must be shown 
that the particular witness was equally 
available or unavailable with respect to 
the two parties involved in the suit. 

For the present, I will leave that 
for argument and then make up my mind 

I 

later. 

i 

Thank you. 

Number five, yes. 
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Number six, as far as the amount. 


4 MR. STEPHENS: 


THE COURT: 


MR. STEPHENS: 


THE COURT: 


MR. STEPHENS: 


Number seven — 

We object to seven, your Honor. 

This is aiding and abetting. 

Yes, your Honor. 

Why do you object? 

On the grounds specifically here, 
your Honor, that the Indictment does not 
set forth Section 2 and in a motion before 
the Magistrate on November of 197^, we 
asked the Government to set forth the 
additional statutes upon which it would 
rely in the prosecution of this indictment 
and at that time the Government responded 
that the defendant would be advised at 
an appropriate time of the statutes upon 
which the Government would rely. We have 
never been advised by the Government that 
they are going to rely on Section 2. 
United States vs. Taylor says it is the 
preferable practice for Section 2 to be 
alleged in the indictment. It says it is 
not an error to have it in the indictment 
but in the peculiar facts of this case 
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THE COURT: 


MR.SKRETNY: 


THE COURT: 


where we have requested the Government 
to tell us what other statutes they rely 
on, it seems to me a very late time to 
tell us now they are going to hold the 

i 

defendant a? an aider and abettor rather i 
than as a principal. 

Mr. Skretny, let me ask you this; 

I 

it seems apparent to me that when this 
indictment was filed that since you had 

I 

no pictures of Mr. Burse, no identification 
of Mr. Burse; you had the evidence we 
have heard today which was essentially 
about the Information you had at that 
time, it would seem to me that this kind 
of a charge as an alder and abettor would, 
be appropriate. Why didn't you state it 

I 

then? 

r ' i 

Your Honor, it is my understanding 

that again, as is Indicated by defense 

1 

counsel, we don't have to set forth — 
Excuse me. You did not answer my 
question. My question is, under the 
circumstances of this case where you had 
no admission from Burse; you have at the 

best, - we have had the hearing. You 
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will recall the evidence at the hearing 
where the bank manager said that he saw 
a man as he recalled standing near the 
doorway. We didn't hear from him at the 
trial but why didn't you charge him as 
an aider and abettor at the time that 
the indictment was filed? 

Because in my opinion evaluating 
the evidence, which Included the statement 
of Darrell Debose, I thought it was 
sufficient with respect to supporting thej 
charge of conspiracy and the substantive 
counts. I did not believe. In my opiniorj 
there was a necessity for going any 
further. 

Then, Mr. Skretny, when you had the 1 
meeting last year before the Magistrate 
which Mr. Stephens referred to, and you 
were asked upon what other statutes the 
Government would rely, why did you not 
tell him then that you were going to rel 
on Section 2? 


J 


Your Honor, at that time again there 


was no decision made on my part with 
respect to a contemplation of anything j 
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other than the sections set forth on the 


( 


face of the Indictment. 

I 

All right. Can you tell me now what 


has occurred since the time of that 
meeting until the present to convince 
you that you ought to charge or have 

{ 

charged Section 2, as well as the 
substantive sections? 

Your Honor, I think Just the simple 

! 

fact that the law does not require us 
to set it forth would be primarily my 
reason to you for not setting it forth on 
a prior occasion, and for asking your 
Honor to charge it now. There is nothing 
that has developed since then. 

j 

Mr. Skretny, keeping in mind what 
Taylor says, but also keeping in mind 
that Taylor says it was the preferable 
practice, and keeping in mind the specific 

j 

request of defense counsel to ask the 
Governments position and also keeping in 
mind that it is the purpose of an 
indictment, not only the purpose as far 
as the spirit of the law, but many cases 
setting forth that the Government is 
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stuck with what an indictment charges 
and that this is an exception to the rule,. 
Usually if the Government charges the 
wrong section or the Government charges 
the wrong day, the wrong month, the wrong, 
check or whatever, then they are stuck 
with that because it is so Important that 
a defendant know beforehand what he is 
faced with so that he can prepare his 
defense. 

If Mr. Stephens knew beforehand that 
his man was going to be also charged as 
an alder and abettor in this particular 
charge, it seems to me without thinking 
it all through, but it seems to me that 
his defense may have been different than 
the defense offered here, and it is the 
intransigent behavior of the Government, 
you know, in all of this business. We 
keep trying to tell you, "let us know 
what you have in mind, what are you driving 
at". I think it is important in a 
criminal case that a defendant know 
exactly what he is faced with. I realize 


that the law has long been in the federa 
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scheme of things not to allege aiding 

I 

and abetting, but under the particular 
circumstances set forth here, why didn't 
you do it or why, after some time went 
on, - eventually now you come to the 
conclusion that it is necessary. Why 

wasn't it necessary when we picked the 

" - 

Jury and why is it necessary now? 

MR. SKRETNY: I can only say this, I have nothing 

to add with respect to how the case 
developed at trial as compared against 
the case as I knew it to be back in 
December. I just submit to you simply 

— . I 

that the If i3 what it is and I am just i 
going pursuant to the existing law and 
your Honor can certainly rule in any 

I 

fashion you feel is appropriate under that 
statement. The law doesn't require us 
to do it and we didn't feel it was 
necessary to do it. 

THE COURT: Mr Skretny, I beg of you to be 

candid as much as you can. There is "no 
need to be secretive. When you were 
before the Magistrate, why didn't you 
say, "Why, it is obvious in this case 
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3 MR. SKRETNY: 


8 THL COURT: 


11 MR. STEPHENS: 


we charge him as an alder and abettor". 

Instead of beating around the bush? 

Only because we are not required 

to do it. That is all I can submit to 

your Honor, we are just not required to 

do it, that is the state of the law. 

If it were anything else then — 

The Taylor case. It seems to me, 

is forecasting the state of the law is 

changing. Mr. Stephens, what about thlal 

Your Honor, it is the position of 

the defendant that the Government is 

required to do more than have knee Jerk 

reactions to things, that it is the 

responsibility of the Government to be, 

as you say, candid and open. I don't 

think there is any question that this 

defendant was charged, was thought to be 

charged when the indictment was originally 

presented under 371 and 2. Now, that 

was left out of the indictment and it was 

left out in a calculated way because, 

- • t4 

as Mr. Skretny says, the law says they 

are not required to do so and there is a 


pattern in thi3 case, a pattern of. 
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THE COURT: 

MR. STEPHENS: 


"We will give you only exactly what you 
are entitled to. You will get nothing 
more because we are going to be hard- 
nosed about it". This is especially 
true when you compare this Section 2 ; 

thing with the thing about the Brady 

I 

material, and we asked specifically if 

I 

the Government had anything in their file; 
that indicated that a witness had 
indicated someone other than the defendant 
had committed the bank robbery. Brady vs>. 
Maryland is so clear that that be turned 
over, and we asked for Jt three times 
and we never got it and we never got it 
finally until we said, "By George, in 
Gary Green's trial it came out in the 
cross examination of Debose that Debose 
had said 'Barner had did it 1 ". 

All right. 

I don't want to belabor that, but 
it seems to me that the Government has 
to be even-handed here and try and apprise 
the defendant at as early a time as 
possible. Why couldn't the Government 

in response to our request in November 
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THE COURT: 


MR. SKRETNY: 


THE COURT: 


have said "We rely on both 371 and 


Section 2 and we will se* h w the proof 


develops", but they dr „ that. They 


say, "We aren't requi' d to cite 


Section 2 and it is not appro;- ate at 


this time that we tell you what sections 


we are going to rely on if there are 


any, and we will do so at an appropriate 


time", and then to come in here Just 


before we are summing up to the Jury and 


say, "All right, we are going on the 


aiding and abetting theory" 


Mr. Skretny, anything else? 


Just simply. Judge, with respect to 


our even-handed dealings with the 


defendant. I think we ha^e been more 


* 


than open, we have made available 


information far earlier than we had to 


and the quantity of information we made 


available was not hassled to. I submit 


we acted throughout this entire case in 


the developing stages and during the 


course of the til 1 in the most absolute 


good faith. 


I remember our prior conversation 
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MR. SKRETNY: 


THE COURT: 


about Brady against Maryland and it seems 

i 

to me, Mr. Skretny, in dealing with you 
in the cases you present here that if I 
say "Yes" in this Instance, that means 
that every case that comes along, we are 
going to have this continual squabbling ! 

i 

about making available to the other side \ 

. .' ’ i 

material that they should have at a much ; 

I 

earlier stage of the proceedings and it 
seems to me the spirit of Taylor is that 
although you do not have to put it in 

the indictment, if you are, - if a partlcu 

1 

lar direct question i3 put to you by 

I 

defense, then you have the obligation to . 
say, "Yes, we will rely on 2". I refuse 

i 

to charge number seven. 

} 

On number eight as I understand it, i 
the only thing I quarrel about here is 

! 

. i 

the fret that I took judicial notice that 

, 

the map is the City of Lackawanna. 

Didn't we have the City engineer testify? 

Yes, we did. Again, this was pre- ; 

I 

pared in advance. i 

All right, and we are going to 

cover maps and so forth in the other 
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THE COURT: 


MR. STEPHENS: 


' portions of the charge, so I Just won't 
charge eight. 

On nine I have an objection and I 
can point out if your Honor prefer, the 
specific portions of it I object to. 

You have some particular language? 

I do not intend to charge in this language, 
Mr. Stephens. I will follow my more 
general charge on conspiracy. 

All right, your Honor. 

Maybe as a guidance to me, let me 
hear what you object to. 

The mo 3 t important, I think, is at 
the bottom of Page 12. We would raise 
objection if any charge is given to the 
effect that proof that a conspiracy was 
accomplished is the most persuasive 
evidence of the existence of the conspiracy 
Itself. That certainly is misleading in 
this case. We do not by any stretch of 
the imagination claim that there was no 
conspiracy or do we claim that the bank 
wasn't robbed. We freely admit that 
Gary Green and Darrell Debose conspired 






I . J 

i 


and by force, violence, intimidation. 
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et cetera, et cetera, did all those 

things, but the fact that that conspiracy 

■ 

was accomplished Is not any evidence 
with respect to the defendant Burse and 
we also object, - these are sort of minor 
things. 

Mr. Skretny, on that language, do 
you agree? In other words. If the Jury 
Is satisfied that the conspiracy was 
committed by others, they could not 
certainly in any way consider that as to 
the defendant. 

I have no quarrel with that. 

There is another portion of, I 
believe it is the same on, request numberj 
nine. Judge. This is at 14, "The reason 
the- law of conspiracy requires an overt 
act is because a person might agree to 
commit a crime and then change his mind". 
That certainly is not accurate. An 
abandonment by a person of the conspiracy* 
or a changing of the mind as evidenced 
by objective facts would not make the 
person liable under the conspiracy law. 

It seems to me it would be a very inaccurate 
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statement and probably has very little 
to do with the facts In this case, 
additionally. Now, also on Page 15 — 

I will not charge that language. 

That Is all, your Honor. 

Nothing else? 

Not on that one. Judge. 

Request number ten Is merely a 
summarization of the Indictment which X 
will cover, and number eleven is the 
same. That I will cover, and number 
twelve on intimidation, I will cover the 
definition of "intimidation". 

As far as number thirteen is 
concerned, Mr. Skretny, the last sentence] 
We would request that, your Honor. 

I think that that 1 b misleading, 
certainly. You are referring to his 
credibility as a witness and then you 
say "You are not to consider his testimorjy 
as evidence of the defendant Maurice 
Burse's guilt", and I think you certainljj 
mean that you want them to consider hia 
testimony but that you also want them to 

consider the fact that Darrell Debose 


H T. NOEL » E. F. KNISL5Y 

OFFICIAL RERORTRRS. U S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 






752 

! 

pled guilty only as to the credibility 

s 

of the witness, and it is no evidence 

i 

one way or the other — 

Your Honor, I believe if you charge 

j 

the word "testimony", to plea, then I 
think it makes sense. 

Don'tr you agree, Mr. Skretny? 

' 

Yes, I do, your Honor. 

"You are not to consider his pleas 
as evidence of defendant Maurice Burse's 
guilt". Are we ready for the Jury? 

Just so it is on the record. Judge, 
we have an exception to your failure to 
charge in the exact language we requested 
where we made a request. 

All right. What we should do on 
that, Mr. Stephens, I have your remarks 
and at the* end of the charge, you should 
put on the record at that time your 
exceptions and requests. I have your 
argument now, but if you want to make it 
part of the record, you should do it 
procedurally, according to the rules, at 
the end of the charge. 

Mr. white, could we have the Jury up. 
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Request No. 12 


. . „ the credibility of the witnesses \ 

regarding - ^ defendant Maurice Burse, 

and Kenneth Burse, the brot on ma ny occasions 

— - - “ hlCh indl : rse. hss stayed at the 

t he brother of the defendant. Kenneth Buts 

f the witne ss Even Wright over nrght. 
apa rt,ent of * ^ ^ _ pra sent in the apartment 

al so testimony came investigating the 

of Miss Wright When • - • ^ ^ wltnes s Wright 

The testimony indi 

bank r \ to the F . B .X. —ts the presence of Mr. -bose 

did not revea Bur3e had 

previously advised Miss Wright 

bank. 

v tate this testimony into consideration in 
YOU nay rate w . tTiess Evo „ Wright 

■ „ as -jurors whether or not th 

determining a . have defined them to 

«* Kenneth Burse are accomplices a ^ ^ uei , hing 

you and you are entitled to consider ^ 

for yourselves tn 

ist the defendant Maurice Bur 
testifying against tn 







• the witness 

, t also consider Aether or 

" „ alleged accomplice. as claimed hy ~ 

^ in3 tructed you. « V°“ 

defendant. - X ^ a3 claimed hy - 

Should find that s. ^ w ith great 

cVtall receive her 

defendant, Y oa determination 

•+- with great care. 

caution and wer9 - ^ accomplice is solely 

of whether or rot Even «ngh 

one for the jury's determination. 

a lso consider that 

xn this connection you the court 

_ „ C ode section 3, «»rch the 

Title 18. U" ited Sta * .'Whoever, knowing 

. of provides that. 

taxes judicial notr ' been committed. 

o4 _ the United brace 

that an offense agarn ^ of f en der in order 

receives, relieves, comforts ^ puni shment, is 

t o hinder or prevent his apprehensro, 

etter the fact." 

“ aCCeBSOiy oviae3 that an accessory after 

That section further P ^ one-hal f the 

the fact can be imprisoneu for not more 
th of the principal. 

r>f imprisonment of 

maximum term of rmpr 

.11 recall the testimony 

xn -is connection you t hat the 
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ba nh had been robbed and that thereafter when the P.B.f. agents 
called on her at her home she failed to dlaolose to them that 
Mr . Debose , who had robbed the bant and who. Kennet Burse had 
told her robbed the bant, was on her premises along with 

Kenneth Burse. 

!„ this connection you may also consider Title 18. 

. .. Section 4, which the Court takes judicial 
United States Code, section a, 

notice of and which provides as follows: 

"Whoever, having knowledge of the 
actual commission of a felony cognisable 
by a Court of the United States conceals 
and does not as soon as possible make 
known the same to some judge "r “tk 
person in civil or military autho:“ * 
under the United States shall Ibe guilty 
of a felony]." 

That section also provides for a punishment of not 
' more than three years to those guilty of such crime. 








Request No. 13 


Under the Federal rules, neither party is allowed 
to impeach the credibility of a witness by showing that 
he has committed prior bad acts or convictions for a 
crime amounting to a misdemeanor. Thus, for example, 
the defense in cross-examining witnesses could not 
inquire of the witnesses whether or not they have been 
involved in criminal acts with others on prior occasions 
or convicted of criminal acts unless such convictions 
are adult felony convictions. 

Because such evidence is prohibited by the 
rules, you are to draw no inferences from the fact that 
has not been presented by either party. 


such evidence 





The testimony of an informer who provides evidence 
against a defendant for pay. or for inanity from punishment, 
or for personal advantage or vindication, must be examined 
and weighed by the Jury with greater care than the testimony 
of an ordinary witness. The jury must determine whether the 
informer's testimony has been affected by interest, or by 
prejudice against defendant. 

I charge you that the witness Darrell Debose 
is testifying in such circumstances and that his testimony 
should be weighed with greater care than the testimony of 
orflinarv witness. 









Request Np 1^ 


Evidence has been introduced tending to establish 
an alibi, which amounts to a contention that the defendant 
was not present at the time when or at the place where he 
is alleged to have committed the offense charged in the 

indictment. 

If, after consideration of all the evidence in the 
case, you have a reasonable doubt as to whether the defendant 
was present at the time and place the alleged offense was 
committed, you must acquit him. 

The jury will always bear in mind that the law 
never imposes upon a defendant in a criminal case the burden 
or duty of calling any witnesses or producing any evidence. 
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PROCEEDINGS: 
APPEARANCES: 


THE COURT: 


October 1, 1975, 9:40 a.in. 
As before noted. 

(Defendant present.) 

(Jury present.) 

CHARGE OF THE COURT 


Good morning, ladies and gentlemen. 

At this time, it is my obligation to 

instruct you, finally, on the law, as it 

* 1 « ^ 

applies to the issues in this case. You 
should keep in mind all of the other 
instructions which I have given to you 

during the course of the trial and during 

% 

the course of the jury selection. 

In this case, after I finish my instru^- 

» 

tion to you, you will be given a .copy of 

the indictment to take with you to the jury 

* 

roim to use as a guide. You will also have 
a very brief verdict form completed which 

-a ' 

» *’ • 

you will mark after Count 1 guilty or not 
guilty; Count 2 guilty or not guilty and 
so forth, and this is only given to you for 
your convenience in your deliberation, 
because, as I have said before, an indictmenw 
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is not any evidence of any criminal conduct 
at all on the part of the defendant. It is 
a charge placed against him so that he may 
know what he is charged with and so that he; 
can prepare his defense and to make sure 


During your deliberation, you will 
certainly participate, to the best of your 
ability by giving, certainly, your reason® 
careful suggestions about the facts and 
how the facts apply to the law in this 


You will also listen carefully to 


the reasoned comments of your fellow jurors! 
and it is through this intermix that fin¬ 


ally you come to certain conclusions. In 
this process, you should not give up your 
oonsnientious. carefully held, reasoned 


decisions, but on the other hand, if you 


believe that after listening to your fello’ 


jurors that they have the better argument 
and that their arguments are based upon the 
facts and on the law, then you should not 


hesitate to change your mind 


no one should be allowed 
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to offer any argument based upon prejudice 
or sympathy or guesswork or speculation or 
anything like that. You are not, certainly, 
to recount what has happened on other in¬ 
stances that you have heard of because, as 
I have said to you ti m e and time again, we 
are only concerned with a particular charge 
here against a particular defendant on a 
certain day as to a particular crime. 

You should keep in mind that in this 
process, that you are not detectives. 

- i • 

Whether ouher individuals participated in 
criminal conduct, is not before you. The 
fact that, you know, for example, that 
Darrell Debose pled guilty to the charge, 
that has no bearing whatever. It might hav< 
some bearing on his credibility, but it has 

no bearing at all upon the guilt: or inno- 

. - .. — .. 

cence of Maurice Burse. Whatever may have 
happened or not happened, or whatever the 
participation of Gary Green was, again, thai 
is not before you. The issue before you is 
the guilt or innocence of Maurice Burse as 
to the three particular counts in this 
indictment. 
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In the coarse of the trial, I have 
had to rule one way or another. At times, 

I, perhaps, have had to use strong language 
and you may have thought that I had gone 
too far one way or another, but to the best 
of my ability, I try to apply the rules 
as I understand them as carefully as I can. 
I certainly do not mean to infer one way 
or another or to indicate at all how you 
should find. That is up to you and you 
should keep that in mind that ray function 
here is to be impartial, to be an umpire, 
and to call the issues or call the ques¬ 
tions as they come up, make rulings on then 
as carefully as I can and that is all. 

There is a difference in this case. 
The first count is a conspiracy. That is, 
the planning of a particular enterprise. 
The other two counts have to do with the 
execution. This brings up the point that 
each count must be weighed separately by 
you and it is possible that you may find 
that there is evidence sufficient in one 
but not in another or you may find, of 
course, that there is evidence in all, or 
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you may find that there is not evidence 
sufficient on any of them. 

In this setting, it is my job to try 
to charge the law to you and it is your 
obligation to determine the facts from the 
testimony of the witnesses and from the 
exhibits which have been admitted into 


evidence. 


As we have said before, you should 
certainly listen to the arguments made by 


the attorneys, but if you find whatever 


L 


they said was not supported by the testimony 
of the witnesses, you are entitled to re¬ 
ject their argument. 

V ■ : 

You are to perform your duty without 
bias or prejudice as to any party. The law 
does not permit you to be governed by 
sympathy, prejudice or public opinion. As 
far as any discussion cf sentence or any¬ 
thing of that nature, again, you.may con-._ 
sider what faced Darrell Debose by way of 
sentence to determine whether or not his 
testimony is believable, but as to this 
defendant, the law provides that it is your 


function to determine guilt or innocence 
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and it is the Court, - if you do find that 
a defendant is guilty to determine sentence. 
The appropriate sentence is not, as far as 
the law is concerned, not a function of the 
jury in this case. 

Generally speaking, there are two typei 
of evidence from which you may find the 
facts in the case. One is direct evidence. 
That is, the testimony of an eye witness. 

The other is circumstantial evidence, proof 
of a chain of circumstances pointing to the 
happening of certain events. As a general 
rule, the law makes no distinction between 
direct and circumstantial evidence, but 
simply requires that before you bring in a 
verdict, that you are satisfied of the 
defendant's guilt beyond a reasonable doubt 


from all the evidence in the case. 


__ r_. ... . ... ...... —■ - . 

In this connection, as far as dealing 
with circumstantial evidence, you are per¬ 
mitted to draw from one fact the existence 
of another if reason and experience support 
the inference. You may draw from facts 
which you find to have been proven such 
reasonable inferences as seem justified by 


A 
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reason and logic in light of your own 
experience in life. An inference is nothin 
more than a deduction or conclusion which 
reason and common sense lead you to draw 
from facts which have been proven. Again, 

I will repeat, any inference which you draw 
from the evidence must reasonably flow froo 
it and must be based upon facts established 
by the evidence. 

If, in the course of your consideratic 
of all the evidence in a case, you find th« 
certain evidence admits equally of two in- 
ferences, one supporting innocence and one 
supporting guilt, you must accept the 
inference supporting innocence and reject 
the inference supporting guilt. 

As far as objections are concerned, 
as I have explained to you before, it is 


the right of an attorney to make objection! 
and as a matter of fact, sometimes it is 
his duty and my ruling upon them one way 
or another did not mean to indicate how 
I felt about the case, but as far as one 
particular question is concerned, it se 
to me it should be answered or it should 
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not be answered. 

I have asked questions of certain 
witnesses during the course of the trial 
and I did this to the best of my ability 
in order to bring out facts which I believed 
were not fully covered in the testimony. 

The mere fact that I asked the question 
does not give any greater validity to the 
answer given. Again, you are to apply 
the same rules as far as the believability 
of the witness to those kind of questions 
as to the questions given or put by the - 

attorneys in the case. 

I told you before that arguments of 
counsel are not evidence. However, when 
the attorneys on both sides stipulate 
or agree as to the existence of a fact, you 
may consider that to be a fact just as^if _ 
it was testified to by a witness. I may 
have, - I do not recall specifically, “ 

I may have taken judicial notice of certain 
facts and if I have done that during the 
course of the trial, you may consider those 
facts as evidence. 

If I have sustained an objection to a 
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evidence be stricken, then you should dis¬ 
regard it during your deliberation, and 
certainly, as I have said again and again, 
anything that you have heard or seen 
of the courtroom, for example, 
coming in and out of the courtroom and 
overheard certain conversation between 
attorneys or witnesses or friends 

. . -_ _mafarial 

or friends 
have heard 

certainly disregard it. 

The fact that the United 
party does not 

weight to their case. You should 
sides at the beginning of this kind of a 
case equally. That is, as far 
are concerned. Certainly, it does 
it still means that naturally 
must prove the elements of 
a reasonable doubt. 

There are certain, sort of considera¬ 
tions which you should keep in mind, 
the course of the trial, there were 
of photographs shown. The fact that 
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agency, the police or someone else may have 
had a picture of the defendant should not, 
in any way, be considered as any evidence 
against him at all. Simply because the 
police have a person's picture does not mean 


that he has. ever committed, a crime before 

* .. . • * 

x or since. There is absolutely no connota¬ 
tion of guilt of any kind simply because 
some pictures of the defendant were in 

possession of tine police* 

* ; 

The defendant here r Maurice Burse, 
is not on. trial for any act or conduct not 
alleged in the indictment. Sometimes, and 
I £ Scrnot see it in this case, but sometimes 
in some cases, the jury, when they look .at 
the facts could say,"well, he didn't permit 
■ that particular crime charged, but he did 
| other crimes and, therefore", and you canno 


\ do that. If the Government charges him for 

% ** • - ... 

.T ’ ' 

? bank robbery or larceny and proves that a 

. x 

X ' defendant stole an automobile, then he 
must be acquitted because he can only be 

? found guilty of the crime charged. If thers 
are other crimes here that possibly you 
could have found, then you could rot find 
him guilty. If you found that the Government 
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pated in the crime unless you find beyond 


a reasonable doubt that the defendant was 


the sole judges of the credibility or the 


under which each witness testifies and evi 


matter in evidence which tends to indicate 


whether-the-Vitness is worthy of belief 


You should certainly keep in mind in weighi: 
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-That is-not to say, however, that-be- 
cause a given witness may be a rather un¬ 
savory character in some respects, that 
you may not credit his or her testimony on 
the stand. Judge each witness's intelli¬ 
gence, motive, state of mind and demeanor 


in the case, that the witness may have 
acknowledged a criminal record or admitted 
other unlawful or reprehensible conduct 
or activity. For exampleadmitted lying 
i&r.thm^pest.. You 7 will cautiously and 


the testimony of any particular witness 
the testimony given by other witnesses in 
the case, whether the testimony given by the 
others supports or contradicts the testi- 

mMMif /> f iha rritran ui fnACQ . 
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given witness is 




and manner while on the stand. Judge any 
relation the witness may bear to either side 
of the case, the manner in which the witness 
might be affected by the verdict and the 
extent to which, if at all, each witness is 
either supported or contradicted by other 
evidence. The mere fact that the testimony 
of a witness is inconsistent or that there 
are discrepancies in the testimony does not 
mean that you must reject the witness's 

credibility. You must determine whether 

the inconsistency or discrepancy is a resultj. 

• - ' - ‘ 

of falsification or whether, on the otheir 
hand, it is the result of innocent mis~ 
calculation or inaccurate observation. 

If you find that- any witness has lied with 
respect to any material portion.of his or 
her testimony, you may disregard that 
portion which you find to be unbelievable 
or you may, if you desire, disregard the 
entire testimony of the wirness. 

You will, of course, determine whether 

or rot the testimony of a 

inherently improbable or contradictory in 
view of the other evidence in the case. 
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I am not going to review all of the 
cross examination of all of the witnesses 
but I think that certainly, in this case, 
we had two mothers testify, Mrs. Debose and i 
Mrs. Burse. Certainly, they have an 
interest in the well-being of their sons. 

We-know that iram human'experience. On "the 
other hand, that does not mean that they 
would not testify truthfully. It means 
that you must keep that in mind, that simpl* 
fact in mind when you are weighing their^ j 
testimony. By making this'remark, I do not 
mean to give any extra emphasis upon that 
fact, but as to each-witness in this-case, 
you will find they-stood in sort of a 
special place. - 

Mr. Debose, for'example, pled guilty. 

He -is facing a sentence. - Whether or -not 

. 

this fact in any way shaded his testimony, 
consciously or unconsciously-,- it is up to 
you, to determine. r — * 

You should also keep in mind in weigh¬ 
ing the boiievability and credibility of 
a witness the opportunity the witness had 
to observe a particular event, how near or 

















in weighing the 


thenTthey would go away 


identification judgment would be given 


of things in this case, whether or not the 
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the problem of Mrs. 
not what her opportunities 


must wrestle with. 

We have the problem also of Mrs. Ramos 


who saw the young men 


Ycu should keep in mind not 


sioh as to whether or not this 


ladies and gentIt men, are not 


obliged to accept testimony in a case even 
testimony is uncontradicted and 


though the 


and demeanor or because or tne .nneront 
improbability of testimony or for other 
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reasons sufficient to you that such testi 


mony is not worthy of belief 


tions by any particular number of witnesses 


is telling the truth. That does not mean 


are not-concerned with quantity of witnessi 


with £Ke quality of their testimony 


#• * 
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time or place involved in the case or who j 


may appear to have some knowledge of the 


the exhibits which they have available 


hown by the evidence in the case to be 


other hand, if you should find that there 


cumstances was something that the witness 


« 
















was readily available to the Government 
and not to the other side and if the 
Government failed to call a witness, 
you may consider that in your evaluation 
of all thu testimony in 

In this case, there has be v 


4 














should keep in mind; 


crime, which we are discussing 


that his testimony must be re- 
iu. with, great caution and weighe 


* defendant upon 


You. may also 


of Evon Wright 


-find that when the 


I want to say to you. 


in discussing these 


but if you find 
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that she was fearful that she might have 
been charged with a particular crime, than 
in evaluating her testimony, 'to determine 
how much weight you should give to it, you 
may consider these factors. - % 

The testimony of a witnej»a_may,_ be 


material matter, you have a right to dis-rv* 

- 

regard such witness’s testimony in all -w- - 

• 

the particulars, or you may disregard all 
the testimony of that witness or^give it 
such credibility as you think it deserves. 

In this case we had a young'man, age, 

I believe, eleven or twelve, testify, and 
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as a witness simply because of . 

• • • • . . ■_ ’• t 

There is no precise age which \ 


his youth 


This 


appreciation of his duty to tell the truth 
As with the other witnesses in the 
case. vou are the sole judges of the cred- 


I have forgotten his 


ibility of Michael 


of the young man 


them intelligently, whether 


he impresses you as having an accufate 


whether he impress 


you as a truth-telling individual and any 
other fact and circumstance which impress 


ation, you may 


weight as you, in your judgment, think it 


25 
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it entitled to. 

Ladies and gentlemen, at this time, I 
will turn to the specific counts in the 
indictment. Count 1 is the conspiracy 
count. Right off when this indictment is 
sent to you, you will see the names of 
^Maurice Burse and Darrell Debose^in the 
same charge. As I have explained to you 
before, the fact that Hr. Debose’s name 
appears there is a matter of form only. 

It has nothing to do with the guilt or 

' 

innocence of Mr. Burse, but they were in- j 
dieted together because this particular, - 

that would be according to the rules and 

_ 

^the-Government has followed the proper 
procedures here as far as laying this out 

in a technical maimer. 

.... - . • • • • ' 

Now, in summary form. Count 1 charges 
defendants with a conspiracy to violate ~ 
Section 2113(a) and (b) of the Bank Robbery 
Statute by agreeing to take a sum of money 

... _ . u i;ti ^ ^ • •- *** f .J * • ***"* * * •, .r ♦ ^ -* »*;— *• > '♦ 

from the Manufacturers and Traders Trust 
: - • 

Company at the Ridge Road office in 

Lackawanna, New Yorki In this connection,’ 

you should keep the following in mind: 
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A conspiracy is an agreement by two 

*■' | 

or more persons to accomplish some unlawful; 

.. 

purpose. Each member of a conspiracy 
becomes the agent of every other member. 

The agreement does not have to be in 
writing and the evidence need not show that 
the members entered into any express or 


formal agreement or that they directly, by 
words spoken or in writing, stated between 
themselves what their object or pxxrpose was 
or what the details would be. 

However, the evidence must show that 
the members, in some way, positively or 
tacitly came to a mutual understanding to 
try to accomplish a common, unlawful plan. 
However, mere association or similarity of 
conduct and the fact that defendants may 

_ 

have known each other and may_have assemble 

«•. r^rj ..:.. .r ._-_J ■ 


together does not necessarily establish 
proof of the existence of a conspiracy. 
Before the jury can find that the 


defendant has become a member of a conspir¬ 
acy,' the evidence must show that the con- 
• spiracy was formed and that defendant 
knowingly had knowledge of the purpose and 
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willfully participated in the unlawful plan 
with the intent to advance the object of 
the conspiracy. In this case, of course, 
the robbery and the taking of money from 
the particular bank. 

To participate^knowingly and willfully 
means to participatevoluntarily and under¬ 


means to participate -voluntarily and under= 
standingly and with specific intent to 
accomplish the purpose of the conspiracy so 
that if a defendant with understanding o 
the unlawful plan^intentionally encourages , 


or assists in its accomplishment, he there 
becomes a knowing and willful participant. 
If it appears from the evidence beyond 
. a*reasonable doubt that the conspiracy wa 
knowingly and willfully formed and that 

accused knowingly and willfully became a 

. . _ 

member of it and then one or more of the 


conspirators knowingly committed in further- 
ance of an object of the conspiracy~bhe or 

more of the Overt Acts charged then the ~ 

■ 

elements of the crime of conspiracy are 
satisfied and whether or not the partners 
accomplish their purpose is immaterial. 

By the term Overt Act is mein* any 
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but may be a com] 


It must, however, be an 


act which tends toward the carrying oui 

*T ' 

the plan„and_must..be knowingly., done in 


concerned with:, the criminal plan 

. „ — ' 

■ . . . - * 

a at- ipash one Overt Act. Wheth 


even though the purpose 


in jthe^cuse that the conspirators ahead 


not that there 


~ but they talked together and said 
this is what we want to dtf 


We will 


together and do certain things" 

* ' vt. ■’.*'**. ~i*r. ' " 

is not my object here 


we will get 


In this case 
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to sum up 


must be 


with this in mind 


fied about the plan was Darrell Debose and 
when you weigh and evaluate his testimony, 
as far as the conspiracy count is concerned 


you must, of course,- keep in mind the other 
instructions which I have given to you abou 


how to size up a witness and to determine 


how. much weight you should give his test!' 


mony 


consider that as to that por- 


must find that not only the Overt Acts 


were committed, but also that the before 


there was participation that in the evideno 
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the evidence must show beyond a reasonable 


that the accused knowingly ind willfully 


started out r I will end up by saying that; 


these elements must be proven beyond a 


Now we will turn to Count 2 of the" 


indictment.. In summary. Count 2 charges 


that on or about the 30th of July, 1974 


that the defendant Maurice Burse did take 


and carry away with intent to steal and 

* __. 4 .^. 

purloin money from the Manufacturers and 


















Traders Trust Company, Ridge Road Office, 
Lackawanna, New York, which was-organised - 

- Z . -If - - . r * «.r • - - — - — 

and operating under the laws of the United 
States and a member of the Federal Reserve 
System. 

The particular statute we are involved 
with here is 2113(b) which provides in part 

whoever takes and carries away with Intent 

« 

to steal or purloin any property or money 
or any other thing of value exceeding 
$100*belonging to or in the care, custody. 


control, management or possession of ruy 
bank shall be guilty of an offense against 


the United States. 


In this particular count,.you will not 
that the amount of money charg i was some 
$410'. The Government must prove an amount 
over $10*0, but they are not obligated to- : 
prove exactly $410. 

In order to prove a violation of this 
particular section and this particular 
charge, the Government must prove the 
following elements beyond a reasonable do 
Number one, that the money was taken 
and carried away by the defendant Maurice 
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done with the intent 


to steal or purloin 


bank which was 


the teller Helen Jurek 


the bank which was 


2113(a 


or anything of value 
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Government must prove the toixowing ease, 
tial elements beyond a reasonable doubts 


teller; money 


control, management of the bank; 
act of taking the money wa« by 


That is in the statute 


There-is no need to prove 


concerned with 


only intimidation; 


that the act was done willfully and tiiat 
the deposits were insured by the Federal 


Deposit Insurance Corporation. 

In this regard , there are certain 
definitions which you should keep in mind 

. T ' ' *. ^ 

The word "intimidation" means to make 


Such fear must 
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arise from the willful conduct of the 


accused rather than from som 


other words, in our own common sense every 


I mean if you had a close call in an autO' 


that would be under the statute sufficient 


that the Government must prove its case 


beyond a reasonable doubt. It is a basic 


until his guilt is proven beyond a reason 


remains with him throughout the trial and 


continues to exist until each juror is 


convinced beyond a reasonable doubt by lega 


Thi3 burden 


of proving guilt beyond a reasonable doubt 


rests with the Government at all times 


It never shifts to the defendant 


The Government must prove each element 
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You will separately weigh and deter 


mine the evidence as to each count in the 


indictment. You will determine the guilt 


A reasonable doubt is a fair doubt 


based upon reason and common sense and 


possible to prove anything to an~absolute 
certainty. A reasonable doubt is not a 


vague, speculative or imaginative doubt, 
but dt is such a doubt as would cause_ - 


Since the burden is upon the proaecu 


the defendant guilty beyond 


a reasonable doubt, a 


right to rely upon failure of the prosecu- 
tion to establish such proof. 

You should make your judgment upon all 


examination and the exhibits entered into 
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evidence. The law imposes no duty upon the 

defendant to produce any evidence. In this! 

.. - .. | 
case, the defendant decided to produce some. 

That is his right. On the other hand,- if 

there is some other evidence you might say,j 




"I would like to hear this or that". He 
does not have the obligation to bring it - 


out. It is the obligation on the part of . L_ : 



the Government to do it and there l can be1 
no circumstances under which the burden canl 


be shifted to the defendant to prove his, | __2 


14 


innocence. 


A defendant is under no obligation to [ ^ 

give any evidence whatsoever. In this- case 
the defendant elected not to testify as a 
witness in his own behalf. Under our _ , 
system, it is his right not to make such 
an election and take the stand. He couldL-.^ 
have if he desired, but he did not desire' : 
to. The fact he did not testify is not to ;-^§ 
be weighed- against him in any fashion,-nor 
is this fact, that is that he did not take 
the stand, even to be considered or discussed ™ 
by you when you deliberate in the jury room. 


i 

You should not draw any inference unfavorabla 
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As I have said to you before, the 


prove guilt beyond a reasonable doubt ex 


Your verdict in this trial must be 


As I said in the beginning, when you 


should deliberate 


carefully, giving your own reasoned view 


your ? el low jurors. 

— it should be neces saury during^ your 

deliberation to contact the Court, only do 


so by sending a written note through the 


do not tell me or arnyone else how you stani 
numerically until you have reached a unani 


mous verdict 


It helps in the good conduct of your 
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MR. STEPHENS; 


business if you will select one of your 


--f 


members to act as foreman. 

At this time, ladies and gentlemen, 

I will ask you to step out briefly with the 

•-. - * *•'. t 

Marshal so I can listen to any further re- 

. . .. - '~" ' | 

quests or exceptions of the attorneys. 


(Jury escorted from the courtroom.) 




Your Honor, on behalf of the defendant 
Maurice Burse, we except- to the failure of 
the Court to charge in the specific language 

requested with respect to all of our re- 

--- •' _' , 

quests numbered 1 through 27. We additionally^* 


except tb the failure of the Court to marshir* 


the evidence and to summarize for the jury 




the contentions of both the parties that - ’{ 



we requested in the beginning portion of 


our. request to charge. - — 

We further except specifically to the 

----- ■ ' * 

- 

failure of the Court to charge the request 

» ■ I 

i 1 

on alibi taken from the pattern jury in¬ 
struction which points out to the jury —^ 

I ■” '-L 

that even with respect to the alibi witnesses,^, 
if they don't believe them that that burden 
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of proof still stays with the Government. 

We further except to your failure to 
charge the jury as we have requested that 
neither party is allowed to present speci¬ 
fic bad acts or criminal conduct in V 
impeaching a witness as long as we were 
by law prohibited from presenting that ? 


evidence which has been marked in Court 


Exhibits. We take the position that the 


jury should be told why the evidence is 




absent." 


We further except to that portion of- - 
your charge where you instructed the jury 


about they should hold on to their own 
views, they should listen to each other ~ 


and they should present their own comments 
on what the evidence showed, but then you 

went on to say that they should not he sitat 

... - - • * 

to change their mind. Those words being 
in quote, "not hesitating to change their 
minds”, at least from my notes. The posi- 
tion of the defendant is that they should 
very# very- steadfastly hesitate to-change 
their mind if they have a reasonable doubt. 


You are taking it out of context, Mr, 
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MR. STEPHENS: 


1 



Stephens, but you may state your exception.‘ 

- • • _ . . . ‘ ..i-- 

All right. I just wanted to state 


the exception. A further exception, your 
Honor, in discussing the parties said that 
both the sides start out even and you said,] 

"7 -.Jr 

I think, inadvertently, "In the beginning 1 
of this case", or "In the beginning of the 

_ ... • ' ^ ... . _ • ” -F '- y r - •• 

cas* that they are equal". We except to 
that comment with respect to the beginning.] 


We. say that that is true throughout the 
case; We except to the portion of" the' 


charge that seems to indicate that the jury 
may convict the defendant of conspiracy on 
the basis of an Overt Act committed by the 
witness Debose. We make a request with 
that and I will get to the requests now. 


That is the end of the exceptions. On the. 


requests, we request you to charge spec! 
~fically that the jury is entitled to give 
the testimony of the witness Pierce ho 


weight at all if they should determine that 
that is what it is entitled to. At the 
end of the instruction on child witness, 
you said that the jury was entitled to 
give his-testimony such weight as they felt 


25 


H. T NOEL ft E F. KNISLEY 

OFFICIAL REFORTERS U S DISTRICT COURT 
WESTERN DISTRICT OF NSW YORK 


mi,’ 











2 



it deserved. It may be splitting hairs. 


but I request that you also charge that j 
they make such a determination, they are 


entitled to give such testimony no weight 


at all. 


We further request that the Court 
charge the jury that if they find that 
Overt Acts were committed by the witness 
Debose but it has not been shown beyond a 
reasonable doubt that the defendant Burse 
was involved in any conspiratorial plan, 
then they must acquit ciur find not guilty 
the defendant Debose. I am terribly con¬ 


cerned. - - 


The defendant Burse. 


Or the defendant Burse, excuse me. 

- 

Mr. Stephens, I emphasized that they 


could not find Mr. Burse guilty of a con- ' 
spiracy if they found that even if he 
committed one of the Overt Acts, they must 
find that beyond a reasonable doubt he 
joined the conspiracy knowingly ahead of 


time. 


I think - - 


Go ahead, you continue. 


H. T. NOEL ft E. F. KNISLEY 
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THE COURT: 


MR. STEPHENS: 


THE COURT: 


THE COURT: 
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There also was, fluid this will probably 


come unc 


advertent slip of your Honor's tongue. 


which had an additional 


"not" in there, and I think served to 


if that is what the record 


THE COURT 


We have one other point, your Honor 


fendant, your 


would not charge the jury on aiding and 
abetting and with that decision which we 
requested, we heartily concur. 


but now 


the state of the record is such, your 


Honor, that the charge to the jury is that 
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with respect to Counts 2 and 3 


the jury 

must find that the defendant Burse carried 


and stole and purloined money and with 


respect to Count 3, 


but by intimidation took from the custody 


testimony in this case that would support 
such a conclusion with respect to Counts 


1 will leave it with the jury.v Ali 


THE COURT 


yovur exceptions exe noted and in 
I will deny any further requests 


•u, Judge 


Judge> - we have 


THE COURT 


iosuvww WW — --- , 

O' . .. ' • ~ 

Honor addressed yourself to the jury with 


respect to those two counts. 

specifically indicated to 
the jury that they must find that Maurice 
Burse, in fact, carried away the money 


Your Honor 


with respect to Count 1 and did the 
intimidation with respect to Count 3 
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I mean Count 2 and Count 3. We submit that 


2 and 3 and that the jury should be made 


I have made my ruling on that yester 


day and I will adhere to it 


(Jury returns to the courtroom.) 

Lli ' v - - - -■ " !v*T - ■v' ~ 


I should mention to you, ladies and 


in a few minutes, Mr. White will 


bring down to you the exhibits which have 


been marked in evidence. They will be- then 


for your perusal. You may find that there 


we know there is some material which 
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but which was not 


That will not 


should not guess or 


what is on it 


can consider what the testimony was 


have twelve jurors, you are 


We will ask you 


think we will select a jury tomorrow 
mornina. but we are not sure and if you wil 


do you have the slips 


that indicate the numbers 


phone number to call the Clerk 


then be able to tell you whether or not 


Will the 


walk out 


We will only have a 
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(One male and one female Deputy 


of the jury.) 


THE COURT 


may go with the Marshals to begin your 


Stephens, you stay here and check with Mr 


White so we are sure that only exhibits 


which ought to go to the jury go. We will 


(Recess taken at 10:43 a.in., pending 


the verdict of the jury.) 
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presented to you by the Government during: 
the course of the trial. 

At this time my function as a trial 
lawyer draws to a close, just as it 
opened with an opening statement, it 
closes with a closing statement. My 
closing remarks to you are last because 
the Government has the burden of proving 
an individual's guilt beyond a reasonable 
doubt and it is our last opportunity to 
attempt to put the evidence into perspective 
with respect to this case. 

Please remember, and you will be 
told time and time again, that what I say 
or what any attorney says or what the 
judge says from time to time is not 
evidence in the case. You are only to 
consider the exhibits which have been 
received into evidence, the testimony you 
have heard from the witnesses and tne 
stipulations or the agreement which 
defense counsel and myself with respect 
to the parties have agreed to in this 
case and the Court has had read back to 

you during the course of the trial. 
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Before I actually get Into a brief 
summary of the evidence in this case, 

Iet»s first take a look at the indictment 
and again I point out to you that there 
are three counts in this indictment and 
you will be told a little bit more about 
Criminal Number 74-227. Let‘s examine 

i 

the elements as they affect count one, 
count two and count three at this time 
and let‘s look at those elements that the 
Government must prove in light of the 
evidence or at least a short synopsis of 
the evidence which has been presented 
to you. We submit that your consideration 
of the evidence in light of those elements 
will be more than sufficient to establish 
guilt beyond a reasonable doubt. 

Now, we ar° talking in count one 
about a conspiracy. Now, what does or 
what do we mean by a conspiracy? His 
Honor, Judge Curtin, will instruct you 
concerning the law that you are to apply 
with respect to the concept of conspiracy 
but briefly conspiracy is an unlawful 

plan or agreement to violate a criminal 
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law of the United States and some action 
taken by the participants in this 
conspiracy to further the act of that 
particular plan. Ladles and gentlemen of 
the Jury, the law is clear. The Govern¬ 
ment need only prove that there were two 
or more individuals that agreed to do a 
particular unlawful act and in this 
particular case, the Government need only 
prove one of the overt acts, ltiat is, 
one of the four acts that were set forth 
in the indictment and you will have that 
with you in the jury room. Overt act and 
number one, number two, number three, 
number four. If we prove one of the overt 
acts was actually satisfactory performed 
to your understanding beyond a reasonable 
doubt, that satisfies the Government's 
burden under the law. 

* 

Now, two things are important here. 
First we are dealing with the conspiracy. 
Now, a conspiracy or an unlawful plan can 
be either a formal or an informal agree¬ 
ment. When we talk about plan, when we 



talk about conspiracy, what we talk about 
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Is something that appears to be a formal 
written agreement or document. That Is 
not the entire picture. It can be an 
Informal arrangement, a get-together. 
Individuals getting together and discussing 
how they are going to go about doing a 
particular unlawful or Illegal act. We 
submit to you that that exists here. 

With respect to that same conspiracy 
count, we submit to you that three Is not 
the all-important number In this case, 
although the proof establishes three 
participants beyond a reasonable doubt. 

We submit to you that the proof Is 
sufficient with respect to the elements 
to establish the guilt of defendant 
Maurice Burse. 

Now, let’s briefly go over the 
evidence of the case as It affects count 
one of this Indictment. Again, count one 
being the conspiracy, pretty much 
leading off the Government’s case Darrell 
Debose took the witness stand. You 
watched him. You have heard him, you 

observed him testify. We ask you to take 
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all your Impressions Into consideration 
Including some of the remarks that you 
have heard by counsel In determining the 
credibility of witness Darrell Debose 
with respect to whether or not Maurice 
Burse, the defendant In this case, 
participated in the conspiracy and la 
guilty in addition to counts two and 
three in this case. 

Now, Mr. Stephens pointed out to 
you that Mr. Debose is currently on the 
street but he also did point out to you 
that in fact when he conducted the 
interview in December of 197** he was in 
Erie County Jail and we ask you $o take 
that into consideration also. 

MR. STEPHENS: I object to that because that 

inference that he seems to draw is not, 
and I will show and ask the Court to tell 
why he was in the Erie County Jail. 

THE COURT: Ladies and gentlemen, the trouble 

is, Mr. Skretny, the reason Mr. Stephens 
brought it up is that Mr. Debose although 
he had pled guilty to one of the charges 

here, to the conspiracy, he has not 
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MR. SKRETNY: 


been sentenced yet; that he is still free 
to go about on his way. He was in Jail, 
that is true, because evidently at that 
time suitable bail arrangements had not 
been made, but he was not sentenced. 

That is the only point we are concerned 
with here and that is the point that Mr. 
Stephens wanted to make during cross 
examination. He is still awaiting the 
sentence of the Court. 

Thank you, your Honor. We will 
direct our remarks further to that point 
Just briefly. 

Let's talk about Darrell Debose. 

We are talking about an unlawful plan or 
agreement that the Government must prove 
beyond a reasonable doubt. What did 
Darrell Debose tell us? Darrell Debose 
told us that in fact he and defendant 
Maurice Burse and Gary Green met in 
School 12 park on July 29 , 197^. School 
12 park being located on Walnut Street 
right next to where he resided with 
Mrs. Debose and her husband. Darrell 

Debose told us further that plans were 
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discussed, who was going to do what, the 
next day when the robbery was to go down, 
I believe, to use his terminology. What 
were those plans? Darrell Debose, he 
testified, was going to enter the bank 
as was defendant Maurice Burse, and the 


lookout in this whole plan, this whole 
conspiracy, was to be Gary Green, the 
third member of the conspiracy. 

What do we know with respeot to that 
testimony? We know in fact that the 
testimony is true. Mrs. Darrell Debose 
took the witness stand and she told you 
about 8:30 in the morning on the followir 
day Darrell Debose was at home sleeping 
and defendant Maurice Burse and Gary 
Green came over to her house and intro¬ 
duced themselves and waited for Darrell. 
She told you that as they were leaving 
together on the day of the bank robbery, 
that defendant Maurice Burse told her 


that they were going to Lackawanna to 
Bethlehem Steel for a Job, and what else 
do we know that corroborates or proves 

that what Darrell Debose was saying is 
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the truth? We know that they went to 
Lackawanna. How do we know that? Evon 
Wright testified. She testified that the 
three Individuals arrived at here apart- 
ment In the morning of July 30, 1974 and 
we know where that was. We ask you to 
direct your attention to the map and to 
the blowup and particularly to the diagram. 
If you look at the map and the blowup 
you will see where 40 Steelawanna Street 
is. You will see the location of the ! 
apartment of Evon Wright to the bank 
which was located at Wllks-Barre and 
Ridge Road. You will see how close they 
are. Also look and see where 6 Steel 
Street is and see how close that is. 

I 

6 Steel Street, we know from the evidence, 
being the home residence of the defendant 
Maurice Burse in this case, and see how 
close that 6 Steel Street residence is 

to 40 Steelawanna and also to the location 

I 

I 

of the bank which was robbed on July 30th 

197**. j 

Now, we know also from Evon Wright’s 

testimony that the individuals concerned. 
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Darrell Debose, Gary Green and defendant 



Maurice Burse arrived back at her apart¬ 
ment a second time In the morning of 
July 30, 197** and we submit to you that 
utilizing your common sense and your 
experience and all of your experiences 
of life in weighing them in the’ terms of 
the testimony and the exhibits that you 
can determine and the proof will 
establish beyond a reasonable doubt that 
there was ample time to go from **0 
Steelawanna to rob the bank which took 
place approximately between 10:00 and 
10:30 and arrive back at the apartment 
of Evon Wright, **0 Steelawanna, before 
11:00 o'clock in the morning on July 30, 
197**. 

Now, with respect to the overt acts 
in this conspiracy count, the first 
overt act was that which I Just directed 
your attention to, the meeting at the 
home of Darrell Debose on Spruce Street 
on July 30, 197*1. We submit to you that 
that is established beyond a reasonable 

doubt. 
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The next overt act involves the 

I 

I 

entering of the M & T Bank and there is 
really no dispute with respect to that. 
Simply stated, Helen Jurek testified that 
the bank was robbed, the bank was enterec 
in order to be robbed and in order to 
have the photographs taken. Darrell 
Debose was inside the bank on that 
particular day. That testimony, that 
proof establishes overt act number two 
beyond a reasonable doubt. 

With respect to overt act number 
three, and remember we mentioned four 
overt acts, overt act number three 
charges that in fact Darrell Debose, 
defendant Maurice Burse and Gary Green 
met at 40 Steelawanna Street on July 30, 
1974. We know that. That is the case. 
That i 3 the evidence. The only dispute 
there is when or was the money, the 
proceeds from the bank robbery actually 
split there, and finally, overt act 
number four utilizes counts two and 
count three of the indictment, the actua.. 

entering of the bank to commit the 
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robbery. In count three the robbery of 

i 

the bank, the M & T Lackawanna Branch of 
the bank, by intimidation. 

If the proof establishes beyond a 
reasonable doubt that the larceny, the 
theft of the moneys took place, - the 
theft took place by intimidation, and I 
submit to you that the proof is clear. 

In foct, there was a stipulation, an 
agreement that the teller was in fear. 
That is the intimidation and the Court 
will instruct you in terms of a further 


definition on what the law is with respedt 


to intimidation. 


If you believe the evidence, we 
submit to you that it is sufficient to 
establish those four overt acts beyond 


a reasonable doubt. 


Now, with respect to count two Just 
a couple of quick comments. Count two 
charges Darrell Debose and defendant 
Maurice Burse as acting in concert, as 
being principals in the theft of the 
approximately $410 from the M & T Bank 

on July 30, 1974. We submit to you that 
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there Is proof beyond a reasonable doubt 
that they did act In concert, that they 
are principals with the theft of the 
approximately $410. 

With respect again to the amount 
in question, $410, when you are in the 
jury room, look at the Governments 
Exhibits, look at the bait currency 
record and look at the teller cash sheet, 
the strike sheet which bears the name of 
Helen Jurek. It is Exhibit Number 12 
received into evidence and Exhibit Number 
8 received into evidence. Viewing those 
two exhibits, you will be able to see 
and we submit they prove that the amount 
taken was approximately $410 on July 30, 
1974. 

With respect to count three, again, 
Darrell Debose and defendant Maurice 
Burse are charged as principals, as 
acting in concert to take by intimidation 
the $410, and we submit to you that it 
is clear, it is stipulated, and recall 
the testimony of both teller Helen Jurek !- 

MR. STEPHENS: I object to, "it is stipulated", 
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your Honor. 

It is up to the jury to determine 
what the evidence was about the amount 
of money. 

With respect to the Intimidation, 
and that la what we are talking about 
with respect to count three, Helen Jurek 
testified, "I wa3 scared". Mr. Stephens 
stipulated that there was fear in Helen 
Jurek. Miss Jurek stated that this 
individual Darrell Debose wearing a dark 
Jacket, the glasses, a hat, came up to he: 
when she was coming back to her teller*a 
cage, and what did he say to her, he said, 
"This Is a holdup, hurry, hurry, give me 
all your money". Common sense will tell 
us under that set of facts, that use of 
language, that she would be afraid, and 
we know again from our discussion of the 
previous count that the bank was in fact 
robbed and there is no real dispute with 
respect to that. That primarily is a 
capsule summary of the elements as they 
are before you, ladies and gentlemen, as 

you must decide them in light of all the 
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proof that was presented; count one the 
conspiracy, count two the theft, count 
three, the theft by intimidation. We 
submit to you the evidence is sufficient 

I 

beyond a reasonable doubt. • j 

Now, let's take a look at what the 
defendant in this case would have you 
believe, and let's start off with Darrell 
Debose. The defendant would have you 
believe that Darrell Debose lied a number 
of times, and I wrote these down, three 
lies concerning his age, one lie about 
Evon Wright, or while at Evon Wright's 
place, and one lie to the FBI about 
Jimmy Barner. 

Now, what the defendant is saying 
and wants you to believe is that because 
of those lies that you are not to believe 
Darrell Debose, and what the defendant 
is further saying is that the Government 
is a part of those lies because it agreed 
to allow Darrell Debose to make a plea to 
one five-year count of an indictment and 
not to the ten-year counts in the indict¬ 
ment. 
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THE COURT: 


17 


Well, let's examine that reasoning 
just a little bit, just briefly at this 
point. Let's use our common sense with 
respect to that arrangement. His Honor, • 
Judge Curtin, will instruct you that you 
should again utilize your common sense, 
your experience with respect to the 
arguments of counsel. Common sense will 
tell us, ladies and gentlemen of the Jury^ 
that a bank robber is not an ordinary 
individual, that he won't be like a choir 
boy that you might be thinking about or 
the defendant will have you believe should 
be up there telling you about a bank 
robbery. That is simply not true. The 
Government must take its witnesses as it 
finds them. It has no choice in the 
matter. Unfortunately, there are people 
who rob banks and it appears to be more 
and more people all the time. 

Object to that, object to that now. 

Excuse me. Mr. Knisley, my attention 
was diverted. I am sorry. 

(The following was read by the 
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I 

reporter: 

"Unfortunately, there are people 
who rob banks and It appears to be more 
and more people all the time.") 1 

I 

As I told you, ladies and gentlemen, 
during* jury selection we are not to be 
concerned here about what is happening 
in other places or other crimes. We are 
only to concern ourselves with the 
particular crime charged in this indict¬ 
ment. If what Mr. Skretny says is so, 
it is just to be disregarded. It Just 
does not have any bearing on this lawsuit 
at all. There is a particular charge 
placed here and you are to direct your 
attention to that charge and determine 
from the facts in this case whether or 
not the Government has proven this 
particular charge beyond a reasonable 
doubt. The fact that somebody else on 
some other day, last month, last week, 
yesterday or last year robbed another 
bank certainly is evidently clearly no 

evidence whatever of any guilt on the pari; 
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1 

p 

1 

I 

was on the witness stand. You are going 

2 

to be donning the black robes. You are 

3 

going to be asked to make determinations 

4 

on credibility with respect to the proof 

5 

in this case. Ask yourself what motive 

1 6 

does Mrs. Debose have to lie. Does she 

ft 

have any motive whatsoever to lie? I 

P 

8 

submit to you none. She is not even the 

9 

natural mother of Darrell Debose. She 

10 

got up there and she testified, she told 

11 

you the way it was on the morning of 

12 

July 30, 197**. 

13 

1 

What further do we know about Mrs. 

14 

Debose? Let’s look at her, let's view 

15 

her as a person. We know that she doesn't 

16 

allow crowds in the house and as a 

17 

consequence of that, she i3 not familiar 

18 

with Darrell Debose's friends. We know 

19 

that and we know she is a good family 

o 

CM 

woman because the only people she is 

21 

concerned with, she testified and knew 

22 

were her nephews, her family. We know 

23 

that she was upset too with Darrell 

24 

Debose's sleeping habits. Does that 

25 

sound like a woman that would come in 
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here and lie? I ask you did she lie 
about the photographs, - confused, 
perhaps, but I think we all would undergo 
the same thing If we were asked to 
testify about what took place maybe a 
year and three months ago. It Is a long 
time and to remember precisely and 
exactly what words were said and what 
photographs were shown is a difficult 
thing. I submit to you she may have been 
confused but certainly not lying, and 
that is your determination to make. 

Doesn't it all boil down to this, 
with respect to the photographs themselvefc 
anyway. Now, remember the testimony that 
was read back to you because that is 
important. Think about it, discuss It. 

She said in her testimony. In my recollec¬ 
tion, that the photos were not important 
to her except Darrell's. Darrell's was 
the important one, and doesn't that make 
sense? What else did she say? She said, 

"I didn't know the boys from the pictures". 
Well, that makes sense too. She said in j 

response to Kr. Stephens' question. 
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"Sir, not by the pictures did I know the j 
boys or the faces did I know the boys, 
but by the faces I knew them", and that 
is what it is all about, not by the 
photographs, by the faces, and she didn't 
have any hesitancy whatsoever. Mrs. 

Debose from Spruce Street in Buffalo, 

New York in picking out Maurice Burse as 
that individual that was there at 8:30 
in the morning, that had a conversation 
with her, that said, "I am going to 
Lackawanna for a Job at Bethlehem Steel 
with your son and with Gary Green." No 
doubt in her mind whatsoever,and I submit 
to you, ladies and gentlemen, that that 
is proof beyond a reasonable doubt. 

The rest of all this what happened, 
how many photographs were submitted to 
you, what was precisely said, are you 
positive what was precisely said, that is 
all a smoke screen. That is all it is 

because the fact is it wasn't the photo- 

» 

graphs that were Important, but it was the 
faces and she remembered the faces. 

Now, let's get back to Darrell Debose 
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1 

for a minute. The defendant through 


( 

2 

Mr. Stephens would have you believe that 


3 

the Government did something wrong In 


4 

agreeing to a plea to count one. Well, 1 

3 

5 

• it really so bad to allow a plea to a 


6 

five-year count instead of a ten-year 


• 

8 

count. Sure, Darrell Debose would rather 

be shot, would rather die than spend ten 


9 

years In Jail. Probably everybody would 


10 

feel the same about that, but what 


11 

defendant didn't point out and what the 


12 

Judge alluded to is the fact that Darrell 


13 

Debose has not been sentenced yet and the 


14 

Court can consider credibility of Darrell 


15 

Debose in sentencing on the count he pled 


16 

to. Do you really think that perjury and 


17 

its effect on sentencing, small potatoes. 


t. 18 

to quote Mr. Stephens, to Darrell Debose, 

- 

19 

no. The answer is obvious, ladies and 



gentlemen of the Jury, and that's why 


21 

the Government allowed the plea to count 

i 

I 

22 

one and that's why Darrell Debose i3 

I 

j 

23 

telling you the truth. 


24 

Now, the defendant would have you 

! 

25 

believe that Darrell Debose is lying 

! 
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because he lied on a number of times when 

' 

the FBI was after him. Well, I submit 
to you an individual that did what 
Darrell Debose did, it would only stand 
to reason would not want to be involved 
and would lie to investigating agents, 
but when he has as much at stake here in 
terms of his credibility, that there is 
not that chance that he would lie again 
and that Darrell Debose was in fact 
telling you the truth. 

You know, the defendant pointed out 
various things, and by the defendant I 
mean Mr. Stephens, to you with respect to 
actually what Darrell Debose didn't do 
and what he didn't testify about and wher^ 
the conflicts were, but again I submit to 
you those are smoke screens because what 
he didn't tell you about and what is 
important here is the truth, and what in 
fact did Darrell Debose say. We know that 
there was a meeting at the house and that 
was corroborated. That was the truth. 

W e know that they went to Lackawanna and 

by "they", I mean Darrell Debose, Maurice 
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THE COURT: 
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/ 

Burse and Gary Green and we taow that they 
went to Evon Wright's. We know that was 
the truth and we know that they left 
Evon Wright's and the bank was robbed and 
we know that was the truth and Darrell 
Debose told you all that. We know they 
came back to Evon Wright's, and that was 
the truth. We know that certain of those 
individual^ except for Darrell Debose, 
left for Evon Wright's and that was the 
truth. What I am saying to you is that 
the defendant didn't tell you about all 
the truths. He Just picked out little 
inconsistencies — 

I object to that. 

Again, Mr. Skretny, as you know, as 
certainly we have talked about before, 
there is no burden upon the defendant in 
this case at all. It is absolutely wrong 
to say that the defendant didn't tell you 
about all the truths because the defendant 
does not have to offer any evidence what¬ 
soever. The burden remains upon the 
Government to prove guilt beyond a j 

reasonable doubt. That was an improper 
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26 , 

remark and should be stricken and not 
considered by the jury. 

I am sorry. Judge. I didn't mean to 
Infer that. 

Mr. Skretny, If I may make a 
suggestion — 

Certainly. 

I 

Take your time. 

Now, what In essence I am saying Is 
that the defendant was commenting In the 
fashion that he did to make you look at 
the unimportant and not the Important or 
to make the Important seem unimportant 
and I think that Is what we have to 
realJ ze and what you have to realize In 
evaluating the evidence that Is before 
you. 

Now, the defendant through Mr. 
Stephens made reference to a signed 
statement. Well, that was a signed 
statement of Darrell Debose. Now, he 
said to you that Darrell Debose testified 
that Gary Green's name appeared in the 
signed statement. Well, it is true but 

it appears there only in this respect. 
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i 

and you can look at that document. Only 
in the respect of saying — 

MR. STEPHENS: Your Honor, I don't believe, - that 

document is not in evidence. 

THE COURT: The statement given by Mr. Deboae is 

not in evidence and you are not to 
speculate upon what is there. You may 
consider in your determination of the 
issues in this case that portion of 
Darrell l«sbose»3 statement which waa 
testified about, but it is not in evidence 
and under the rules should not be in 
evidence and you should not guess about 
what else might be there. 

Go ahead, Mr. Skretny. 

MR. SKRETNY: Now, with respect to some remarks 

that Mr. Stephens made and asked you to 
observe these two photographs, one of an i 
individual that has been purported to be 

; 

I 

or stipulated to be Gary Green, and the 
other one which is a photograph of 
Maurice Burse. Well, you know it is 
interesting and I ask you to consider thli 
too, the defendant says the Government’ 
wants everything both ways, but look what 

I 
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10 MR. STEPHENS: 


13 THE COURT: 


19 MR. SKRETNY: 


24 THE COURT: 


he has done. He has taken a photograph 


of Gary Green which Barbara Ramos said 


she never saw, "I never saw a photograph 


of Gary Green. 1 ' She stated in her direct, 


testimony that, "I didn't know Gary Green. 


This photograph indicates that Gary 


Green is approximately five foot six 


inches tall. No height on the photograph 


of Maurice Burse. 


Well, that is not the defendant's 


fault. The defendant's counsel's fault. 


but the pictures are as we have them. 


The pictures are as they are and as 


far as evaluating the effect of the 


photographs certainly you should take 


into account all the testimony of Barbara 


Ramos about them and any other witness 


who testified aoout them. 


If you recall, there was testimony 


by Mrs. Burse that allegedly Maurice 


Eurse was five foot ten or five foot 


eleven and Mr. Stephens tried to get 


Barbara Ramos to say — 


Mr. Skretny, we have Maurice Burse 


in the courtroom. We went through this 
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before. You also, ladles and gentlemen, 
are entitled to make up your own mind 
as to the height of Mr. Burse. 


4 MR. SKRETNY: 


Well, I think I can at least call 


it to the jury's attention, your Honor, 


6 THE COURT: 


Go ahead. 


7 MR. SKRETNY: 


I ask you is Maurice Burse five foot 


ten or eleven as Mrs. Burse said he was 


or is he five foot six like Barbara 


14 MR. STEPHENS: 


Ramos said, and view that in terms of the 
fact that she said she never saw the 
photograph of Gary Green and that she 
didn't l<now Gary Green. 

Your Honor, I am sorry, but I don't 
recall Barbara Ramos testifying anything 
about whether she had ever seen or heard 
or known Gary Green. It will be up to th 
jury to recall the testimony but — 


19 THE COURT: 


2 i MR. SKRETNY: 


23 THE COURT: 


It Is up to the Jury to recall her 


testimony in this case. 

Now, with respect to Evon Wright, 
the defense would have you believe ~ 

I think though that there is no 
question about the fact that that is a 

photograph of Gary Green that is In 
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STEPHENS: 
COURT: 
SKRETNY: 




evidence. 

Right, your Honor. 

Go ahead, Mr. Skretny. 

That you are not to, with respect 
to Evon Wright, believe that she was 
telling the truth. Well, let's Just look: 

s 

at Evon Wright's testimony. She 'testified 
again that there were two times when the 
three individuals were at her apartment 
on July 30, 1974. There were times when 
she was somewhat confused about the 
exact and precise times but we know it 
was in the morning, but she wasn't 
confused about which three boys were 
there. We know she received $10 and we 
know she received it from Spider or 
Darrell Debose, but you know, you have toj 
look at the arguments that Mr. Stephens 
ha 3 made. There is no indication anywhere 
in the record, and using your common sense 
there is no reason why Darrell Debose 
couldn't have had $10 on his person to 
give to Evon Wright. The fact that she 
accepted the money is not a criminal act 
if you believe her that she did not know 
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MR. STEPHENS: 


that her apartment uas used for a bank 
robbery. 

We know she spent that money. We 
won*t see that money again, but that is 
not unusual either because we know she 
was unemployed and that she had a little 
baby at the time. 

You know, you have to again ask 

yourself this question, what motive does 

* 

Evon Wright have to lie, and we submit to 
you none. She testified that no (Jovernmeit 
promises were made to her with respect to 
not prosecuting her for any possible 
criminal violations. She told you about 
the fact that Ken Burse was present in 
her apartment and I think that is important, 
She didn*t lie to you on the stand and 
say Ken Burse wasn*t there, but why would! 
she tell you that now? There is no 
reason unless she was telling you the 
truth because had she not said anything 
about Ken Burse, nobody would have known 
about Ken Burse being there, but she was 
truthful. 

Your Honor, I am not so sure that 
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THE COURT: 


MR. SKRETNY: 


that is so. That is speculation. That 
is not borne out by the evidence. 

It is argument, ladies and gentlemen. 

If you do not find that the facts are 

i 

supported in the evidence, then you 
should simply reject the arguments. 

Also, and usually when a witness has 
a motive to lie, especially in a situation 

N j 

where one witness is involved either 
emotionally or in a relationship with 
another individual, that this witness 
lied because she was jilted or because 
there was some family action to make the 
relationship appear wrong or something 
to that effect, but there is no evidence 
that that type of relationship exists. 

We know that Evon Wright even to, virtually, 
the very day that she testified, was 
still seeing Kenny Burse and we know that 
Kenny Burse and Maurice Burse are not 
physically alike from terms of the testimony 
and by that I submit to you that there is 
testimony that Kenny Burse was seventeen 
years of age and Maurice Burse is twenty 

years of age. We know what the heights 
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were as testified to by Mrs. Debose and 
we know there Is considerable difference 
in the heights. 

Now, let's take a look at Barbara 
Ramos. What motive does Barbara Ramos 
have to lie, and we submit to you none. 
Counsel Mr. Stephens tried to make a big I 
deal out of the fact that the individual 
or individuals concerned were black and 
that Barbara Ramos is white, but he didn't 
mention to you that Barbara Ramos testified 
that she lived for years in Lackawanna, 
that she worked in Lackawanna, that she 

went to the Friendship House in Lackawann^. 

\ 

Certainly her years of experience have 
enabled her to make the identification 
that Mr. Stephens said she couldn't make. 

What do we know about Barbara Ramos 
and defendant Maurice Burse? We know that 
Barbara Ramos knew Maurice Burse from a 
bar in town she testified to, from seeing 
him around the neighborhood and from 
seeing him at the Friendship House and 
that's why Barbara Ramos could identify 


defendant Maurice Burse on the day of the 
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i 

robbery when they were running through 
her yard, and remember what made that so 

. 

meaningful. She was coming down the steps 

i 

into the yard and these two individuals 
ran past her and she was brushed by * 
the shorter one, Maurice Burse, while 
she was carrying her baby. Don't you 
think that would make her remember the 
fact that it was Maurice Burse who was 
running through that alley on the 
morning of July 30, 1974. 

/ 

Now, something that Mr. Stephens 
didn't men tion which I think is important 
and which you should consider; when did 
Barbara Ramos next see defendant 
Maurice Burse. She testified that on 
September 19, 197 j she picked up a hitch¬ 
hiker and who was that hitchhiker, 
defendant Maurice Burse. What did Mr. 
Stephens try to get her to say that she 

. i 

asked Maurice Burse, she asked Maurice 
Burse what his name was. She wouldn't. 

She told you the truth. She said this, 
she said, "I know you, you are Maurice 
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Burse and I have to testify against you.” 
Does that sound in your mind that there 
is any doubt with respect to how certain 
she was. 

THE COURT: Ladles and gentlemen, I think I 

should say, and the burden sh :ld not be 
upon Mr. Stephens to interrupt all the 
time, that there was more to the conversa 
tion than that and you are to make up 
your mind upon this particular event from 
all of the conversation. Whether or not, 
maybe Mr. Skretny has correctly quoted a 
part of it and maybe he has not. It is 
your determination to make, but there was 
more to the conversation than that and 
you should make up your Judgment on this 
event based upon all of the conversation 
that this lady related on the stand. 

Yqu may continue, Mr. Skretny. 

MR. SKRETNY: Thank you, your Honor. Now, with 

respect to Government's Exhibit Number 3 
which was received in evidence, the inner 
diagram of the bank, much to-do was made 
, about the fact that there was no photo¬ 

graph or image on the negatives of the 
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bank film. Well, remember a few things 
and when you have the diagram in the 
jury room, look at where the cameras are 
located. Just look at where they are 
mounted because the witnesses have 
testified that the angles are not 
necessarily accurate, but their positions 
on the mountings are accurate. Look at 
the a’-ea where the defendant Maurice 
Burse could have been in that lobby. 

Well, I object to, "could have been",. 
The only witness who says he was there 
has marked it with an initial where he 
was. 

That was Mr. Debose who marked the 
Initial on the map. You may have that in 
the Jury room and make up your mind from 
that. As far as speculation where else 
he could have been it would seem to me 
it is speculation. You should make up 
your mind based upon the testimony in the 
case. 

Now, remember a few other things 
with respect to the cameras in the bank. 

Remember Miss Jurek testified and she 
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said the camera Is not activated until 


you pull out the bank, money or the bait 
money. We submit to you that the reason 
why Maurice Burse's photograph was not on 
the film was because after the bait money 
was pulled, the cameras were only 
activated at that time, a time when 
Maurice Burse was no longer In the bank. 


9 MR. STEPHENS: 


Now, that is the purest of specula¬ 


tion, your Honor. 


H THE COURT: 


All right. I think, ladies and 


gentlemen, that Mr. Skretny, - it is up 
to you really, ladies and gentlemen, to 
determine the facts In this case from 


the evidence but I believe that Mr. 


Stephens' objection here is well taken. 

I think that is simply speculation on 
Mr. Skretny's part and you should reject 


the argument. 


MR. SKRETNY: 


I submit to you, ladies and gentlemej 


of the Jury, if you consider the testimon; 
of Evon Wright and Darrell Debose in ligh' 
of the eye witness testimony of Evon, - 
of Barbara Ramos, together with the 


testimony of Mrs. Debose, that that will 
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MR. STEPHENS: 


be sufficient beyond a reasonable doubt 

» 

l 

for purposes of finding defendant Maurice 
Burse guilty as charged. 

Now, let's Just take a couple of 
minutes and I will wind up my remarks to 
you. With respect to the witnesses that 
the defense called in this case we know, 
and we have already commented that one of 

1 

the witnesses was Mrs. Burse, the 
defendant's mother, and it goes without 
saying that her son is on trial and that 

j 

you can consider her interest in testifying 
the way she did in your evaluation of 
her credibility. 

Likewise with Craig Burse. What do 
we know about Craig Burse? It was 
attempted to give you the impression that 
it was Craig Burse that Barbara Ramos 
3 aw at the Friendship House and it wasn't; — 

I 

I object to that. That wasn't it 
at all what was attempted. The only 
thing we say is that she said she had 
seen him at the Friendship House and we j 
brought out that the boys that are at the 

Friendship House all the time are other 
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than the defendant. 


2 THE COURT: 


Ladles and gentlemen, it is your 
recollection which counts and you will 
recall the testimony on this point here, 
Mr. Craig Burse testified about his 
participation in basketball and also 
either the extent of it or lack of it of 


his brother Maurice. 


9 MR. SKRETNY: 


And Just remember Just how reluctant 
Craig Burse was to admit that defendant 
Maurice Burse could have played basketbai: 
at the Friendship House when Craig Burse 
was not there and I think that is an 
important consideration for you to 


consider. 


Let«s look at Louise Stevens, a 


witness that the defense didn't mention 


23 MR. STEPHENS: 


at all. We submit to you that is because 
she had nothing to contribute at all. 

Mrs. Stevens testified that she was under 
the influence of alcohol on the day in 
question. 

Oh, I object. Well, withdraw it, 
she did say — 


25 THE COURT: 


It is up to the Jury to recall what 
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the witness said. 

And she further testified that she 
was under the Influence of alcohol today., 
VJe submit to you that In determining the 
truth of her testimony that you consider 
that fact. 

I think It all boils down to this 
statement, ladies and gentlemen of the 
Jury, If the Government has the facts by 
virtue of the proof — 

Excuse me, Mr. Skretny, and ladies 
and gentlemen, it is your Judgment to 
make and perhaps I am wrong, but I think j 
she said that it is her practice to have 
some whiskey, as I recall, every day of 
the year; that she recalls that there 
were sometimes when she was under the 
influence of alcohol when she had some 
contact with the events or with the agents 
of this case. I do not recall her saying; 

i 

c .at she was under the influence of 

1 

alcohol today. Now, whether she did say 
that she had some drinks before she came 
here, but whether or not she was under 

the influence and whether or not that had 
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j 

anything to do with her recollection of I 

! 

| 

the events that she testified to. It Is 
up to you to determine based upon the 

i 

direct examination, the cross examination, 

i 

and how her testimony squared with all 
of the other testimony In the case. 

Mr. Skretny, you may continue. 

MR. SKRETNY: Thank you, your Honor. Ladles and 

gentlemen of the Jury, It pretty much all 
bolls down to this. If the Government haa 
the facts In the case by virtue of the 
proof, a defendant will argue that the 
Government's case Is deficient on the la»L 
If the Government has the law on Its slde^ 
the defendant will argue the Government's 
case Is deficient on the facts. If the 
Government has both the facta and the law 
going for It, the defendant Is going to 

— * * -— I 

say that all of the Government's witnesses 
are lying and that's what we have here. 

We submit to you — 

MR. STEPHENS: judge, I object to this. I don't 

see where It advances the search for the ; 
truth or helps to claim that the defendant 

woula do thi3 and that If the circumstances 
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MR. SKRETNY: 


THE COURT: 


were different, just seems to me to 
label this defendant on the basis of 
Mr. Skretny's experience with other 
defendants. It brings in a whole panoply 
of objectionable ideas for the Jury to 
consider. 

We are to consider only the facts, 
the law and the argument made in this 
case. What may or may not be argued in 
another case is just beside the point. 

Ladies and gentlemen.of the Jury, 

I simply urge you not to be swayed by 
smoke screens, to simply consider the 
evidence that has been presented with 
respect to defendant Maurice Burse. 

I have no stories, no humorous tales 
no quotes, no anecdotes to tell you at 
this point. Simply I urge you to consider 
the evidence presented to you and I 
submit to you that it will be sufficient 
beyond a reasonable doubt with respect 
to the guilt of defendant Maurice Burse. 

Thank you. 

Ladies and gentlemen, we will now 
be in recess until tomorrow morning. 
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1 

I wonder, could we start tomorrow morning: 


( 

2 

at 9:30? Is tha'. r>, eeable to all of the 


3 

jurors, that everyone can be here 


4 

conveniently at 9:30? All right. Then 


5 

tomorrow morning go to the Jury room a 


6 

few minutes before 9:30 and I hope to be 

• 


• 

able to start the charge in this case 


W 

8 

promptly at that time. Remember all my 


9 

former, my prior instructions to you. 


10 

Do not discuss the case with your fellow 

I 

11 

jurors or with anyone else. Do not talk 



v.- ■ - -\v 


12 

to your fellow Jurors at this time becaus 


1 

13 

you should wait until after I have charge* 





14 

you on the law in this case before you 


15 

begin to talk, about it with them, deliberi 

ite 

16 

with them, and only do that in the Jui v » 


17 

room and certainly do not talk to others 





18 

about it. 


19 

Spectators, stay in your places. 



please, while the Jury goes out with the 

I 

21 

marshal. We will be in recess until 


r 

22 

9:30. 


23 



24 

(Jury escorted from the courtroom.) 


25 
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THE COURT: 

MR. STEPHENS: 
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MR. SKRETNY: 


I 

! 

Mr. Burse, it is most important that 

j 

you are here tomorrow early. I know that; 
you had an unfortunate problem this 

' 

morning where your automobile broke down, 
but you plan your day so you are here 
tomorrow at ten minutes after 9:00 so 
that we can start promptly at 9:30. 

Yes, sir. 

Anything else before we recess? 

Yes. Your Honor, on the basis of 
the closing argument of the Assistant 

United States Attorney in this case, the j 

1 

defendant moves for a mistrial baaed on 
all of the things to which we objected, • 
and in addition, those things where your 1 
Honor interrupted the summation and more ! 

''I 

specifically on the question of referring: 
in the presence of the jury to more and. j 

more bank robberies these days and the 

" • * 

defendant didn't tell you with respect to< 

I 

I 

the right of the defendant to remain 
silent and not to take the stand, it 

seems to me that was a comment that couldj 

I 

have been interpreted that way — 

I made no such — 
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1,5 ! 

1 

i 



1 

MR. 

STEPHENS: 

i 

Maybe' made Inadvertently — 


( 

2 

THE 

COURT: 

Walt a minute, Mr. Stephens. I 


% 

3 



don't know If you referred to that. You 



4 


• 

didn't refer to that correctly, I don't 



5 



think, the fact that he didn't take the 



6 



stand. I mean this was the business 


■ ■' 

7 



about the defendant or his friends did 


• 

1 






8 



not go to the — 



9 

MR. 

STEPHENS: 

No, there was at one point where I 

J 


10 



interrupted where the quote is as near as 



11 



I can get It, "Defendant didn't tell you 



12 



that such and such", or something, and I 

-• 

l 

13 



objected and the objection was sustained. 

*■ 


14 



but to the extent that that could be 



15 



Interpreted as a comment by the prosecute: 


- 

16 



and the cases are quite legion on the 

. -5 


17 



subject, of the defendant not taking the 

• d 


18 



stand, we move for a mistrial or In the 

•• * 


19 



alternative a3k that not only you give 

’ 

• 

20 



the instruction 12.10 as we have 

■ 

. . 

21 



requested, but that you also charge the 

. 

• 

22 



jury that the defendant falling to take 



23 



the stand is not something that they 


/ 

24 



should even mention In their deliberation 

s 


25 



to each other. 
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1 THE COURT: 


I intend to, Mr. Stephens. Mr. 


Skretny, I think that the arguments, the 
points made by Mr. Stephens here are 
troublesome ones. I find also that from 
the whole history here of the times during 

i 

the summation when improper remarks were 

j 

made either through mistaken reference 

| 

to the evidence or to other things where 
we had to interrupt, make this particular 

j 

argument one where perhaps the relief 
that Mr. Stephens has requested is some¬ 
thing which I certainly seriously ought 


to consider. 


Mr. Stephens, what I would like to 
do, we have, of course, the full impact 
of the summation which I think it 13 


very difficult to call thl3 from the 

l 

curb and I think I would like to reserve 


decision on it and put the case to the 
jury. Would that be agreeable to you? 


MR. STEPHENS: 


As your Honor wishes, yes, your 
Honor, without waiving our rights to 


raise it at a later time. 


THE COURT: 


All right. I will reserve decision 


on it. 
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4 

5 
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7 
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MR. STEPHENS: 
THE COURT: 
MR. SKRETNY: 

THE COURT: 


12 

13 

14 

15 

16 

17 

18 

19 

20 


21 

22 

23 

24 

25 


Thank you. 

We will be in recess until tomorrow. 
Will there be a jury selection 
tomorrow? 

No, not tomorrow, Mr. Skretny. We 

I 

will stay with thi3 case. We are going 
to notify the jurors who are on call to 
call back tomorrow so that there may be 
a Jury selection on Thursday, but not 
tomorrow. We are going to continue after 
the summations in this case with two 
hearings in which Mr. Burns and Mr. 

Wagner are involved. 


(Recess taken at 4:47 p.m.) 


, hereby certify that this msci * ; 

\rvt Z accurateJnnpi* fron 


--v 



31 Reporter 
listrict Court 


r 


*■**■■**•*** 


i 

i 

i 


H T NOEL 0t E F KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 
WESTERN OlSTRlCT OF NEW YORK 






PROCEEDINGS: 
APPEARANCES: 


THE COURT: 


MR. STEPHENS: 


848 

W* 879 

October 31, 1975. 

As before noted. 

(Defendant present.) 

We are here this morning In the 
case of United States against Maurice •- 
Burse, Criminal 1974-227, for the Court 
to consider oral argument on the defense's 
motion for a Judgment of acquittal 
pursuant to Federal Rules of Criminal 
procedure. Section 29(c), and for a new 
trial under Federal Rule of Criminal 
Procedure, Rule 33. 

I understand, Mr. Stephens, that 
your motion for a mistrial made during 
the trial of the case has been withdrawn. 

Yes, your Honor. We have withdrawn 
that motion as stated in our brief and 
we filed the paper in the clerk's office 
yesterday and served it on the United 
States Attorney's office and we withdraw 
that motion, and so no one can claim that 
we are sailing under ialse colors, I will 

tell you why and the position that we 

H. T NOEL » E. F. KNISLEY 

OFFICIAL REFORTERS. U S OISTRICT COURT 

western district of new vork 




9 

10 

11 

12 

13 

14 

15 

16 
17 


THE COURT: 


MR. SKRETNY: 




21 

22 

23 

24 

25 


MR. STEPHENS: 
MR. SKRETNY: 


MR. STEPHENS: 


THE COURT: 


849 

take. 

I don't know If you have to tell me 
why, but I would be Interested to know. 

I think, Mr. Skretny, why don't you be 
comfortable for a minute because since 
the burden Is upon the defendant In this 
stage because, as you correctly point out, 
since a verdict of guilty has been voted 
here by the Jury, the Court must consider 
the evidence in the light most favorable 
to the Government. 

Your Honor, I have one motion I 
would like to make before taking my seat 
in this case. It is with respect to the 
filing of the brief in this case. Our 

received a copy which I assume was 
filed yesterday. 

My brief was late. I am sorry. 

The brief was due on Monday. We 
move that it be stricken on the ground 
that it was untimely filed. 

I have no objection if he wants to 
file another one in answer to it, your 
Honor. 

If you feel that a response will be 
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THE COURT: 
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necessary, Mr. Skretny, I will give you 
an opportunity to clo that after we listen 
to oral argument here, but I do know 
this, that Mr. Ralchle is out of town 
and Mr. Stephens has the burden of pre¬ 
paring a complicated case we are going 
to start next Tuesday. 

Yes, and I had to be in New York on 
Tuesday and I didn't get the brief 


finished. 

I know that he has other things 
that I believe satisfactorily excuse the 
filing, so I will excuse it and also 
give you time. • 

Thank you. 

Mr. Stephens. 

With respect to the withdrawal of 
the mistrial motion, your Honor, we take 
the position that since the Jury in this 
case acquitted on counts two and three 
and since there has been no ruling on the 
mistrial motion when we made it, that 
we will take the benefit of that and we 
will hereafter in this case take the 

c 

position that the defendant cannot be 
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retried on counts two and three because 
jeopardy attached under the ‘Sixth 
Amendment and he has been ound not guilt/. 

With respect to our motion for a 
new trial we Incorporate in that motion 
all the claims of prejudice that we made 
in our mistrial motion as additional 
grounds as to why a new trial should be 
granted under Rule 3> but a new trial 
as we see it under count one only, and 
we will take the position most respect¬ 
fully, of course, that the Court even now 
cannot nunc pro tunc, as we see it, go 
back to the time we made the mistrial 
motion and declare that trial a nullity 
with respect to all counts. We will take 
the position that with respect to counts 
two and three, the verdict is binding and 
that with respect to the prejudice that 
we claim he was prejudiced on count one 
and he was not prejudiced on counts two 
and three. 

Excuse me, Mr. Stephens. Before we 
go further, is there anything you want 

to say about that, Mr. Skretny, about 
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MR. SKRETNY: 


13 THE COURT: 


18 MR. SKRETNY: 


the COURT: 


Mr. Stephens * position. 1 

Your Honor, we take the position that 

that is certainly Inconsistent. What It 
amounts to Is a viewing most favorable 
to himself in terms of how he wants to j 
argue the question of prejudice. If there 
ls prejudice, we take the position that j 
it should be made applicable to all three' 
counts, we indicate to the Court that 

don't feel that there Is any prejudice 
here and I think our brief makes that I 
clear. 

I am just talking about the procedural 
position here that during the trial a 

motion for mistrial was made. At that 

time the Court took It under consideration 

and did not rule upon it. | 

procedural^, I helleve that Is 

correct. It was deferred In terms of 
your Honor's opinion with respect to tha 


motion• 


“> r. * C 


Now Hr. Stephens, at this time says, 
'.your Honor, I withdraw the motion", 
and he has explained his reason. »t 
me explain to you as I see my difficulty 

western DISTRICT of 











here. In looking at cases and reading 
cases, and I cannot cite any cases to , 
you , but It occurred to me that when 
motions for mistrials are made that they 
are, - In my reading they are usually 
denied or they are granted at that time 
and I believe here that there Is merit 
to Mr. Stephens- argument because when 
you think of the quite strict rules of j 
aouble jeopardy, - In other words, a man I 
should not be put to the test twice for 
the same charge, that by following this j 

procedure saying "Well, I hoW thlS I 

off", then Mr. Burse had to wait here, 

had to worry about what the Jury was 
going to do and then we had the Jury 

verdict. 

I suppose that it could have redounded 
to his benefit in this sense that If the 
jury had convicted him on all counts, 
then I suppose Mr. Stephens would say 
'•judge, in addition to these two motions 
that I urge now, I also want you to 
consider the motion for a mistrial." 

1 believe that motions for mistrial 
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on further reflection that I probably 
should have granted or denied the motion 
so everyone would have known exactly 
how they stood at that time and were not 
put to, - you would have known, - you 
would have been able to determine if I 
denied the motion that as far as the 
trial of the case, you would be able to 
urge various points that maybe you felt, 
"Well, the Court, I don’t have to worry 
about this", but I think that there is 
merit to Mr. Stephens* argument now and 
since we have heard from the Jury that 
in Bpite of what was claimed to be the 
prejudicial remarks during argument, and 
in spite of the arguments that Mr. Stephe 
urged which he claimed were prejudicial 
to his client, that in spite of those 
things, nevertheless, the Jury acquitted 
his man on two counts, so that now for 
me to say in spite of the prejudice we 
are going to grant the motion for a mis¬ 
trial and that would put him to the test 
again and leave it to another Jury to ' 

wrestle with these, so I think he is 


hs 
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entitled to withdraw his motion for a 
mistrial and that we would consider 
only the motion on Rule 29(c) and 33. 

Mr. Stephens. 

All right. Next, your Honor, we move,- 
we have made a motion. It is in our 
motion papers, a motion for a Judgment 
of acquittal under Rule 29(c). I don't 
think that there is anything in the 
record here that would justify a favorablje,- 
I don't think the Court could say as a 
matter of law that the defendant should 
be acquitted, so I. just in reflecting 
on the record and in writing the brief, 

I don't think that the 29 (c) motion, - 
it was put in there to cover my flank, 
but I don't urge that. 

We r\re really nere on two bases, 
your Honor, a new trial on count one 
under Rule 33 or in the excercise of this 
Court's supervisory power in the interest 
of Justice an order dismissing the indict- 
ment without prejudice because of the 
history of this case as outlined in the 

brief and outlined in all the papas file^ 
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In the case from the Indictment through 
the verdict. 

Now, we start, your Honor, with 
citing the case of Berger vs. United 
States, an old case, 1935> and one of the 
things that was Important In the case 
of Berger vs. United States was that the 
case against Berger, the court says, 
was not strong, and from a careful 
examination of the record, we agreed. 

You could substitute Burse's name here. 
Indeed, the case against Berger, - 
substitute Burse, - who was convicted 
only of conspiracy and not of any substan¬ 
tive offense as were the other defendants 
vie think may properly be characterized 
as weak, dash, depending as It did upon 
the testimony of Katz, substitute Debose, 
an accomplice with a long criminal record. 
With Debose you might say short criminal 
record with respect to felonies, but long 
criminal record with respect to misdemeanors 
and arrests. The Berger caae also sets 
forth the obligations and duties of the 

United States Attorney in quite some 
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detail. 


The United States Attorney is the 
representative, not of an oralnary party 
to a controversy, but of a sovereignty r 
uhose obligation to govern In partially 
la as compelling as Its obligation to 
govern at all, ana -hose Interest therefore 
in criminal prosecution Is not that It 
shall win a case, but that Justice shall 
be aone. As such, he Is In a peculiar 
ana very aeflnlte sense the servant of 
the law, the two-foia aim of which Is 
that guilt Shall not escape or Innocence 
suffer. He may prosecute with earne.tne.js 
ana vigor. Inaeea, he shouia ao so, but 
ahlle he may strike hara blows, he Is . 
not at liberty to strike foul ones. It 
is as much his auty to refrain from 
Improper methoas calculatea to proauce 
a wrongful conviction as It 1. to use 
every legitimate means to bring about a 
just one, ana then the Court goes on to 
say It is fair that the average Jury In 
greater or lesser aegree has confiaence 

that these obligations which so plainly 
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precisely and simply because the United 
States Attorney did not want any of Its 
witnesses to have a prior sworn statement 
that would be required to be turned over 
to the defense. That is why they were 
not presented, and then we moved, we 
moved for an inspection of the grand jury 
minutes because it was obvious that there 
was no factual witness because the indict¬ 
ment said that Burse was at a certain 
place with others and it was obvious that 
none of those others had testified, so 
how could it be possibly anything but 
hearsay and we moved and we said we 
believed on information and believed that 
there was hearsay testimony presented. 

We asked the Magistrate to inspect it 
in camera to determine if the Estepa Rule 
had been violated, for example; if they 
had been wrongly miBled, the grand Jury, 
that testimony that was hearsay was not 
hearsay, and we also moved for Brady 
materials. The third time we moved for 
Brady materials and we said in our moving 

papers, for the Brady materials, that 
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Debose had told the FEI that Burse hadn't 
robbed the bank. We said that In our 
papers. What do we get back but the 
affidavit, the Government response 
received by us on January 11th, dated 
January 8th. Now, this is a most peculiar 
document. First of all, it doesn't even 
admit that there was hearsay evidence 
presented to the grand Jury. It talks 
about, quote, "Countless other proof 
possibilities exist which do not involve 
hearsay testimony", dash, "not the least 
of which is eyewitness testimony", and 
then he talks about the sanctity of 
secrecy of grand Jury proceedings when 
we had moved for an in camera inspection, 
completely irrelevant, and then we are 
told that we are going to get any Brady 
material that exists. 

After that, your Honor, we moved 
for a hearing to determine if there had 
been improper photographic identification 
procedures in this case because it was 
clear to even the most uninitiated person 


tha 4- this case was going to turn on 
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THE COURT: 


MR. STEPHENS; 


P" 89261 


identification. It was obvious from the 
very start that it was going to turn on 
identification and we said on information 
and belief there perhaps had been people 
that have been shown photographs. Now, 
there is no question that a defendant, if 
such a photographic procedure has been 
used by the law enforcement officials, 
the defendant is entitled to a hearing 
to examine into that. Nobody would deny 
that in good faith that has read any of 
the cases on the subject. What do we 
get in response here, but the Government' 
response to motion for hearing. 

This is January? 

•This is dated January 29 th and with 
respect to these motions. Judge, I would 
like to point out the defendant in this 
case didn't file a blunderbuss of 
motions, a great big stack of 156 para¬ 
graphs separately numbered asking for 
the names of the grand Jury witnesses. 
Every single thing that was asked for by 
the defense In this case in Its motions. 


the defense was clearly entitled to, was 
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clearly entitled to inquire into and were; 
most relevant to the things that developed 
during the trial. The question of hearsay 
testimony — 

Mr. Stephens, on the photos that 
you are talking about — 

All right. On the photographic 
we asked for that. 

photographic identification. 

We get the Government's response 
dated the 29th of January. They quote 
my moving papers as saying, "I believe 
the principal testimony against the 
defendant in this case will consist of 
persons who have Identified the defendant 
as being somehow involved in the bank 
robbery based upon identification of the 
defendant's photograph displayed to them 
by law enforcement officers". That they 
quote and then the Government says, "On 
their face that which is offered in 
support of the request for hearing are 
patently insufficient in that they are 
pure speculation and mere conjecture and 

further, that the request amounts to 
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nothing more than a fishing expedition." 

To get to the point you are now 
talking about photos that were shown — 

To the witnesses that were going to 
testify in the case. 

But the fact that they were shown 
to witnesses was not revealed to you, is 
that the point? - 

Right. 

mil you tell us, please, tell us 
the witnesses so it is in the record. 

The witnesses were Barbara — 

Mr. Stephens, we are laboring under 
this difficulty, the facts are crystal 
clear in your mind because you have 
studied and restudied the record. 

Yes. 

When we were here on the day of the 
hearing and I have fuzzy recollections 
of this, but in the meantime, I have hear^d 
a number of other trials and as I recall, 
but I want to get this straight, that 
certain photos were shown to Mrs. Debose, 
right? 

Right. That turned out at the triaoj 
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3 THE COURT: 

MR. STEPHENS: 


We came in to argue this motion before 
the Court. 

Right. 

And Mr. Skretny got up and he said, 
"Your Honor, the defendant is not entitled, 
this is speculation and a fishing 
expedition", and your Honor said, "Now, 
wait a minute. Were there any witnesses 
in this case, Mr. Skretny, that were 
shown photographs", and Mr. Skretny said, 
"Yes, there is one", and you said, "Who 
is it", and he said, "Barbara Ramos", 
and you said, - his is paraphrasing, 

I am sure, "Are you going to call Barbara 
Ramos as a witness in this case? Yes, 
we expect to, your Honor. All right, we 
will set the hearing down", and then you 
set a date and Barbara Ramos, we did have 
the hearing as to Barbara Ramos, but ther 
during the trial, Mrs. Debose testified 
and it turned out in the cross examlnaticjn 
of Mrs. Debose that she testified that 
she had been shown photographs, a group 
of three photographs, one of the defendant 

Burse, one of her stepson Darrell Debose 
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and one which perhaps may have been Gary 
Green. The record is not clear on that, 
and she testified that she identified 
the picture of her son, but she couldn't 
identify the other, so die had obviously 
been shown photographs and that was 
something which we were entitled to know, 
that there had been a photographic 
display, and then because of the fact ' 
had come out latq and during the trial 
in the absence of the Jury, we took the 
testimony of Special Agent Davidson, I 
believe his name is, and we inquired of 
him as to whether or not Hr. Skretny had 
asked him aft^r the date when our motion 
papers were filed had Mr. Skretny asked 
Mr. Davidson "Did you show anybody any 
pictures", and he said no inquiry was 
made. Now, that really wouldn't have 
been helpful, even if the inquiry had 
been made because Davidson testified he 
didn't remember showing any pictures, 
but we say the obligation on the United 
States Attorney is to inquire of its 


witnesses and we asked Mrs. Debose, 
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"Did anybody ever ask you about this", 
and she said, "No," so it is obvious 
when our motion was filed Mr. Skretny, 
either through oversight or just not 
thinking of it, never asked Mrs. Debose 


and never conducted an inquiry as to 


whether or not photographic showups had 
been made. Now, after that, your Honor -- 


THE COURT: 


As far as her testimony is concerned,. 


Mr. Stephens, she testified, by my relat¬ 
ing this it begins to get the facts 
clearer in my mind and that is why I do 
it, but as I remember, she testified 
that on the morning that we are concernedj 


with — 


MR. STEPHENS: 


July 30th. 


THE COURT: 


These two young men came to her 


house. 


MR. STEPHENS: 


Three, - two, you are right. 


THE COURT: 


Her son Darrell Debose was asleep. 


so they came and she woke him up and they 
talked briefly. I believe she said she 
knew Gary Green before. 


MR. STEPHENS: 


Yes. 


THE COURT: 


That he had been there a few times, 
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MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE - iURT : 

MR. STEPHENS: 
THE COURT: 


MR. STEPHENS: 


Yes. 

But she had never seen the other 
young man. 

Right. 

And didn't know who he was. 

Yes. "Marie”, I think she said. 

Marie, and then later on she found 
out this young man's name from her son 
Darrell. 

Yes. 

That is how she got the Marie or 
whatever, right? 

Yes. 

She found that out from Darrell and 
then after direct examination Is finished. 


then on cross examination, and when was 
it that it was revealed that she had 
seen the pictures? Was that on direct 
or cross? 

It was on cross when I asked her i f 
she had ever seen any, - she had testified 


that she had seen the picture of her son 
Darrell and then for some reason I asked 
"Have you seen any other pictures ', and 

she said, "Yes, the man showed me some 
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THE COURT: 


pictures", and she said the man was 
dressed in civilian clothes and then I 
said, "Well, whose pictures were they", 
and she said, "I couldn't say who they 
were, but he showed them to me and he 
said these are the other two, Gary Green 1 
u nd Maurice", and so all of a sudden 
then we have what becomes very important. 
It could be that the reason why she is 
saying Maurice Burse was at the house is 
because the FBI agent told her that the 
person with Gary Green was Maurice Burse 
when he showed her the picture. 

She had to get the name of Maurice 
Burse from somebody. She did not know 


17 MR. STEPHENS: 

18 THE COURT: 


23 I MR. STEPHENS: 


So that as far as her testimony in ; 
court, it was either influenced by her 
son or by the agent who said, "That these 
are the other two and these are the I 

pictures". 

Right. At the end of the direct, 
the source of the name Maurice Burse 




was her son, and at the end of the cross 
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THE COURT: 


MR. STEPHENS: 


MR. SKRETNY: 


MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 


it was, - the possibility exists that 
it was not her son, but the special 

agent of the FBI. 

All right. Are there any other 

photographs? 

There was no one else that testified 
during the case that testified they had 
seen a photograph of Burse, I don't 

believe, offhand. 

There was, your Honor. That was 

Barbara Ramos. 

Well, Ramos, we had the hearing. 

We had the hearing on Ramos. 

Now, your Honor, the next thing is, 
and I don't claim that there is prejudice 
that exists in the case now because of 
it, but it is further evidence of the 
pattern of conduct by the United States 
Attorney's office. We moved and asked 
for other statutes that the Government 
would rely on and we were not told of the 
other statutes. We were given an answer 
that, "You will be advised if there are 
other statutes that we rely on that are 

not named in the indictment at an 
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THE COURT: 


MR. STEPHENS: 


THE COURT: 


MR. STEPHENS: 


THE COURT: 


1 MR. STEPHENS: 


3 THE COURT: 


5 MR. STEPHENS: 


18 THE COURT: 


\ 


22. „ MR.STEPHENS: 


appropriate time". 

On Jiat score — 

On chat score your ruling took that 
problem out of the case, I say. 

At large penalty to the Government, ; 

I think. 

Well, if you want to say that the 
verdicts on two and three were because — 

I don't really, but the Government 

will say, "Judge—" 

"We have already paid the price 

for that". 

"We believe that the reason why the 
jury brought in the verdict of not guilty— 
"On two and three was because of 
the failure to charge on the aiding and 
abetting". 

So that in the Government's viewpoint, 
at least, whether they are right or wrong, 
in the Government's viewpoint they paid 
a severe penalty for cut?i^ trlc ksles. 

But what I am trying to do is out¬ 
line the cutesy tricksies which existed 
in this case from preindictment through 


postsummation. I agree that we do not 
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TEE COURT: 


MR, STEPHENS: 



claim prejudice because of our not being | 
told about Section 2 , but we say in all 
candor that If you want to follow thc^t 


paragraph In Berger vs. United states 
the required answer to the question that 
we posed on that motion Is, "Yes, we will 
rely on both Section 371 and Section 2\ 
end of story. 

Finally, your Honor, we come to the 
summation of the Government and the, - 
I don't Intend to go through everything. 
Judge, it Is outlined In my brief. 

There are — 

Do you have the summation In front 
of you? 

Yes, I do. The first thing I would 
like to talk about, though, is not 
something mentioned either In the moving 
papers or the brief and 1 c is not some¬ 
thing to which an objection was taken 
during the summation and I will be very 
brief about this. Judge, but you recall | 
during the trial we were prevented by 
the Federal Rules of Evidence and by the 

cases long standing in this circuit 
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by the, - I guess professor Wigmore talks 
about it in revealing the federal cases, j 
we were prevented from Introducing 
evidence concerning the defendant, - the 

I 

witness Debose's past conduct, his 
misdemeanor record and crimes which he 
has committed in the past with others 
that he would freely admit and had freely, 
admitted to me in an interview in the 
Jail on "ecember *4, 197*4. There is 
marked as Court Exhibits the records of 
the City Court including a mugging that 
he was involved in on Main Street where 
he and other persons hit a man over the 
head and took $*47 and another Incident 
where he and defendants, not the defendant 
Burse, knocked a man over and stole $2 
worth of food stamps from him on the 
lower east side hern. Now, I have no 
quarrel. Judge. You ruled that we weren't 
allowed to get into that and the cases 
and the Federal hules of Evidence are 
completely clear that that is the way it 
is to be done, and I think it is a hair¬ 
splitting process, but having split the 
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hair and having said that we are not 


allowed to get into that because that 


Is nc.t probative with respect to truth- 


fullness on the part of the witness, and 


that's the reason for the rule as I 


J 

understand it. I mean I don't understand 


it very well, but then we are met with 


the argument on summation by the prosecu¬ 


tor that Mr. Debose is telling the truth 


because of, quote, "Some spark of decency*" 


Where is this? 


That is at Page 19. Now, no objec¬ 


tion was taken. You don't know you have 


been euchred until you read this thing. 


They ought to convict Burse because 


Debose has a spark of decency. I suggesl 


to you. Judge, that if the Jury had knowi 


that Debose is knocking poor people over 


and stealing $2 worth of food stamps 


from them, that there wouldn't be any 


question in their mind that there was no 


spark of decency in Debose and thut If 


there was any flame of truth ever in him. 


it had long since burned out, but that. 


it seems to me, is additional evidence o1 
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the fact that the rule that prevents us j 
f-om getting into it doesn't prevent him 

from commenting. 

I agree that t:*e Government can 
argue that this witness is telling the 
truth, but they can't argue that he is a 

I 

decent fellow because we weren't allowed 
to get into the question of how indecent j 
he is. Now, that is one thing that is 
not mentioned and no objection was taken. 
We say it is plain error. We have to 
take the plain error route because we 
didn't object to it, but it is something 
that passed quickly in the summation and , 
there were other objections taken. 

The one on page 7» Judge, becomes 
important because if you recall, one of 
our claims to the Jury was that Debose 
was not telling the truth because of the 
favorable deal he had made with the 
Government, including the fact that even 
though he admitted on the witness stand 
that he was guilty, not only of the 
conspiracy, but in truth and in fact he 

had done all of the things that were 
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alleged in both counts two and three 
and was guilty of those things also, we 
pointed out that he was not in jail, he 
had not been incarcerated and in question¬ 
ing the witness, it was brought out that 
on December *», 197*4 he was in the Erie 
County Jail. Now, we could not bring I 

out the fact that he was in the Erie j 

County Jail because of state misdemeanor 
charges because the rule says that that 
is not something that we could get into 
so we just left it there, that we spoke 
to him in the Erie County Jail. That 
was the fact. 

Now, on summation the United States 
Attorney comes along and says. Now, 

'wait a minute, Stephens is maklnk a big 
deal about Debose not being in Jail, but 
you will recall that he talked to him 
in Jail", trying to have the jury infer, 
and indeed, the Court took up the 
inference that he was in Jail on December 
2ith on federal charges when the facts 
of the matter are completely to the 

contrary ana ahouia have been known by 
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THE COURT: 


MR. STEPHENS: 
THE COURT: 


MR. STEPHENS: 


the United States Attorney. Debose 
was arraigned. He made a thousand 
dollars ball. He made ball and never 
was in Jail after April M, 197A on j 

federal charges. He was In the Erie 

I 

County Jail on state charges. 

j 

Now, we couldn’t get up during the j 
summation and say, "Walt a minute, that j 
is not so, he was in on state charges', I 
because we previously had been told that | 
we couldn’t bring out the fact that he 
had misdemeanor problems and had served 
time in jail for misdemeanor convictions 

and had many arrests. 

Mr. Stephens, let us start from the 

beginning. We had the robbery, the 
robbery of the bank. 

Right. 

Mr. Debose was arrested and he went | 
to Jail and he could not make bail. 

I think he may have went to Jail for 
one evening or two evenings, but the 
records and the docket entries indicate 
that on April H, 197« a thousand dollar 
bond was required. He made it and on 
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arraignment Stuyvesant Insurance posted 
the bond, so after April 14th he was 
not Incarcerated on federal charges. 


4 

THE COURT: 

Not on federal charge, right? 

5 

MR. STEPHENS: 

] 

Right. 

I 

6 

THE COURT: 

J 

Then you say that the reason he went 

O 


to the Erie County Jail was that he was 

8 

• v , 

arrested on state charges. 

9 

MR. STEPHENS: 

Yes.' Oh, he had — 

10 

THE COURT: 

He went In there sometime, naturally. 

11 


after April. 

12 

MR. STEPHENS: 

After August. 

13 

THE COURT: 

In August? 

14 

MR. STEPHENS: 

Yes. He was arrested, - the bank 

15 


robbery was In July. He was arrested, - 

16 

- 

he was arraigned in August, the middle 

17 


of August and he made bail in the middle 

18 


of August. 

19 

THE COURT: 

You are talking about April. You 

n 


mean August? 

21 

MR. STEPHENS: 

I mean August. If I said "April" 

22 


I misspoke. 

23 

THE COURT: 

Then the state charge came along 

24 


shortly after? 

25 

MR. STEPHENS: 

Well, I think it was a cumulation 
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4 MR. STEPHENS: 


THE COURT: 

MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE COURT: 


MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE COURT: 


20 MR. STEPHENS: 

21 THE COURT: 


878 j 
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of charges. 

After he made federal ball, then he 
went In on the state charge? 

And he was in jail waiting disposi- 

\ 

tlon of a number of state charges. 

Then you Interviewed him in jail? 
Right. 

I 

In December? 

December *4, 197^. 

Of course, when you cross examined 
him, in order to call to his attention 

I 

time and place of the interview, you say, 
"Didn't I talk to you in Jail, Mr. Debose, 
on such and such a date". 

Right. 


And he said, "Yes". 


Yes. 


The federal prosecution in summatl 


ion, - 


where are we? 


Page 7. "Now, Mr. Stephens — " | 

"Now, Mr. Stephens pointed out to 
you, but he also did point out to you 
that in fact when he conducted the inter¬ 
view in December of '7*4, he was Erle 
County Jail find we ask you to take that 
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Into consideration also." j 

And I say, "X object to that because 

that inference that he seems to draw Is 
not", and I think I said, "True", and X 
continue, "and I «1U show and ask the i 
Court to tell why he was in the Erie 
county Jail". Now, you see, I didn't . 
want to say the reason he was In the Jell 
at that time was because he had all the . 
state charges against him because somebody 
„ould have properly reprimanded me, I I 
think, and then never got back at the 
end of the summation because of all the ! 

other objections. 

Let us go back to his argument. He 
eays that he was in Erie County Jail andj 
"ye ask you to take that Into consldera- I 
tion also". Mr. Debose Is the Government's 

witness. 

Right. The witness who I attacked 
as being not worthy of belief because of 
the deal he made Including the fact that 
he is not on the street and the words, 

" W e ask you to take that Into considera¬ 
tion also", is what I claim an appeal 
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THE COURT: 


MR. STEPHENS: 


THE COURT: 


to the jury to draw the Inference that 
when he was in jail in December of 

I 

he was in jail on the federal charges 
and then your Honor, in your explanation, 
apparently took that inference and you 
say, "Apparently", or "Evidently at that 
time suitable bail arrangements had not 
been met", but that wasn't the case at 
all. Suitable bail arrangements had beer 
met. Suitable bail arrangements had not 
been met on his state charges. 

Let me see what it says before that.| 
Here then the Court really added to the 
difficulty because this is something you 

could not talk about. 

Well, I didn't think that I should. 

I don't expect that you would know the 


< 

; 


status of every defendant in this court¬ 
room, but I would expect the United State 
Attorney to know, at least the one that 


s 



is on trial. 

Certainly the inference when you 


consider the arguments that you made in 
your summation, the inference clearly is 




you were charging that there was a deal 
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MR. STEPHENS: 


THE COURT: 


6 MR. STEPHENS. 


THE COURT: 


8 MR. STEPHENS: 


14 THE COURT: 


15 MR. STEPHENS: 



here. 

Yea. 

And the inference that is left is. 


"Really, we didn't deal with Debose, we 
didn't give him a break at all". 

Because he is in Jail in December. 

"Because he is in Jail". All right. 

Now, there is Just a couple of 
others that I will mention that are also 
mentioned in the brief, including the 
last one. Judge. First, the business 
about there are other, - bank robberies 
are becoming more frequent. 

Where is this, Mr. Stephens? 

page 17, your Honor. "The Government 
must take its witnesses as it finds them. 

It has no choice in the matter. Unfor¬ 
tunately, there are people who rob banks 
and it appears to be more and more people 
all the time. Object to that, object 
to that now. Excuse me, Mr. Knisley, 
my attention was diverted. I am sorry." 

The reporter reads back, "Unfortunats- 
ly,there are people who rob banks and it 

appears to be more and more people all 
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THE COURT: 

MR. STEPHENS: 

THE COURT: 


MR. STEPHENS: 
THE COURT: 


MR. STEPHENS: 


fz 

the time", and then you sustain the I j 

objection and advise the Jury that they 2 

are only to consider, although you did 
say. Judge, my obligation to my client 
compels me to point out, you say. If 
what Mr. Skretny says is so", which when 
I read that, I get the impression that 
the Court is agreeing that there are, and 
I think there probably are but — 

Well, I think that — 

It probably is a fact onat there are 

more. 

I think that the Jury, - the reason 
I said that was it seems to me that the 
jury in reading the papers and so forth 
had come to that conclusion before they 
sat here as Jurors. 

Well, that is probably so. 

And I wanted to emphasize the fact 
that it absolutely made no difference 
whatever in this case. 

Right, but certainly the defendant 
Burse shouldn't be convicted in an effort 
by the Jury to cut down on the number of 

bank robberies. 
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E COURT: 


STEPHENS: 
tiE COURT: 

R. STFPHENS: 


THE COURT: 
MR. STEPHENS: 


And the Court should not be put to I 

i 

the burden of explaining because the 
United States Attorney 

Shouldn’t have said it. 

Should not say things like that. 

That’s right. Now we get. Judge, 
to the last. First of all, the could have 
been remark, I think it is at Page 36 . 

This is the, - I think that there are a 
number of times. Judge, when you interrupted 
and with respect to the Government claim¬ 
ing that Mrs. Stevens said she was under 
the influence of alcohol all the time. 

That wasn’t the testimony and it was not,- 
certainly an attorney should understand 
the distinction between having a drink 
every day. 

Especially an attorney, Mr. Stephens. 

And being under the influence of 
alcohol, but then we get to, - my recollec¬ 
tion of the record is that Mr. Debose 
marked the exhibit. Government Exhibit 3, 

I believe it is, or 3A with the initial 
and the circle around it of where Burse 
was standing when he, Debose, was at the 
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I 

window robbing the bank. Now, at the 
very beginning of this case a long time 
ago when we came before you on the Ramos 
motion, and this transcript Is printed, 

I 

the Government, if it wasn't aware before 
that time, became aware that we were 
going to rely quite heavily on the fact 
that there was no picture of Burse in 

i 

all the pictures of the surveillance 
cameras. 

Now, as I recall Debose's testimony, 
he said that he was standing there and 
then he got the money and he ran and he 
met Burse and they went out the door 
together. Now, if the Government wanted 
to show that Burse had moved himself from 
where it was marked on the exhibit, we 
say it was incumbent on the Government 
to ask Debose the question, even to the 
point, even if Debose didn't know, to 
say, "Do you know whether he moved or 
whether he remained in that position 
while you were at the window and after 
the teller started handing you money", bu^ 

no questions like that were ever brought 
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THE COURT: 
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forth by the Government and so we argued 
to the Jury that Burse was right in 
front of the camera and if Debose was 
telling the truth, his picture would be 


there. 


Now, when the picture is there, it 
means something for the Government. It 
seems to me that when it is not there, 
it should mean something, and then we 
are met with the argument on summation 
by the Government after we have argued, 
we have no opportunity to respond, "Look 
at the area where the defendant Maurice 
Burse could have been in that lobby. 
Object to 'could have been'". The only 
witness who says he was there has marked 
It with an initial where he was, and 
then we say, the Court tells the Jury 
that it is speculation where he could have 
been. "Could have been". Judge, wouldn'i 
be allowed in the Small Claims Part of 
the City Court of Buffalo in a fender 


case. 


The other thing, Mr. Stephens, and 
it occurred to me during the trial, as 


i 
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I recalled at the hearing there was 
testimony of the bank officer who said 
that he noted as Mr. Burse was leaving, 
that as he recalled, he saw another 
Individual standing near the doorway. 

His exact position I cannot recall at 
this time. 

Right, and that — 

But he was standing near the doorway 
and then he ran out of the bank and he 
chased them for a little while. 

Right. That is true, and the 302 
of that witness says that there was 
another person near the doorway who met 
the one that was at the window so that 
if testimony had been presented that he 
had moved, we could have presented the 
bank officer 1 s testimony that he was 
standing there, that he was near the 
doorway where the camera was, but we — 
The Government had this witness and 
chose not to use him and it seems, - I 
have not thought this through, but if 
they have the witness who was in the 

bank and is a responsible person and they 
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do not use them, then It seems to me 
that it makes it pretty hard to say, 

"Ladies and gentlemen, we don't have 
evidence here, but you know he could have 
been here or he could have been there 
because this witness, maybe he couldn't 

1 

have given you the exact spot where he 
was, but he would have been able better 
than any one of us to say where this man I 

was". 

But to argue the could-have-beens. 
Judge, it could have been somebody else. | 
The could-have-beens are endless, but 
then your Honor says to the Jury that it 
is speculation. "It would seem to me 
it is speculation", but then he continues 
and says that Burse had moved before 
Mrs. Jurek handed the bait money. 

Now, it is very simple for him to 
ask Debose whether or not Burse had moved 
from the spot he marked on the exhibit 
or where he was standing when he met him 
as he came out tne door, but he never 
presented any evidence on that. Now, it 

seems to me he has to make the inquiry 
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before he can argue that he has moved. 

I 

It is not incumbent on us to have him 
standing there like a stone when the 
witness says he was there right in front 

I 

of the camera. 

Now, Mr. Skretny says that we are 
trying to make an automaton out of him. 

He can argue Inferences from facts but 

if there aren't any facts that Burse 

* 

moved, if nobody has made an inquiry and 
if there isn't any tes.imony that he left 
there before, then he can't argue that. 

j 

He can't say, - see, the problem is he j 
can't explain the picture. The physical j 

I 

evidence is so compelling that Burse was 
not standing there and he can't explain 
that so he has to -- 

Mr. Stephens, there is from Just 
looking at the diagram, I think, there 
were obvious places where Mr. Burse 
could have stood, or anybody, anybody 

I 

could have stood and not be in the camera 

range and yet be within the eyeview of 

a person in the bank. 

But that is not where Debose is 
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placing him and he could have argued 
that. He could have said — 

I think where Debose placed him 
is also a Question for the Jury because 
as I remember, it is not that clear 
where Debose placed him and whether or 

] 

not he would have been picked up by the 
camera shot where Debose marked. 

But it is one thing to argue that 

** 

he would not have been picked up by the 
camera shot and quite another to argue 
that he left the bank cr that he had 
moved himself from the position before 
the surveillance camera started to 
operate, because with the one — 

There is no evidence of those two 
things. 

Right, and then we have. Judge, the 
comment of the United States Attorney, 
"That the defendant has not told you the 
truths", which I believe is at -- 

I thought there was only one truth. 
Page 25. 

Maybe in this case there are a number 
of truths. 
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"V.'hat I am saying to you Is that 
the defendant didn't tell you about all 
the truths". Is the way It reads In the 
transcript, and then objection was taken 
and I say that that, talking about what 
the defendant did or did not tell you is 
an inference or an appeal to the jury to j 
take into consideration the fact that 
the defendant did not take the witness 
stand. 

Now, in the page before that, a most 
remarkable statement by the prosecutor, 
and I suppose he will try to use that 
as an explanation for what occurs on 25 , 
but he says, "Do you know the defendant 
pointed out various things and by the 
defendant I mean Mr. Stephens", and there 
is a story. Judge, that was Just in one 
of the Second Circuit cases and I point 
out that it was in one of the Second 
Circuit cases because Mr. Skretny is 
always accusing me of telling stories 
that don't have anything to do with the 
law, but the story is, as written by one 
of the judges of the Second Circuit, tha 
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THE COURT: 


Lincoln asked his cabinet, "If you count ! 
the tail of a sheep as a leg, how many 
legs does the sheep have", and the 
cabinet said, "Five", and Lincoln said, 

"No, four, because a tail is not a leg", I 
"Now the defendant, I mean Mr. Stephens ,r 
really, Mr. Skretny'knows better and I 
certainly hope the Court makes the 
distinction if this case ever comes on 
for sentencing. There is a distinction 
between the defendant and Mr. Stephens. 

Of course, there was also Mrs. 

Stevens in this case, too. 

yes, with a "V" and not a"ph", as 
those of us from the north of Scotland 
like to spell it, but really, the United 
States Attorney, - I don't mean to tell 
him how to sum up in a case, but he j 

shouldn't refer to the defense attorney 
as the defendant. 

As Mr. Knisley knows, I get defendants 
and lawyers and defense lawyers and 
Government lawyers mixed up all the time. 
The other day we had a defendant in here 
and I was calling him by the name of his 
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7 THE COURT: 


MR. STEPHENS: 


attorney and he was a little com used. 

Well, we will try then. Judge, to 
always ascribe to every misstatement 
a charitable purpose rather than one that 
is sinister in nature, but the whole - 
point of all of this -- 

I am looking at this. Now, we go 
on to Page 4, and skipping over Stephens, 
and then he says, “Again I submit to you 
those are a smokescreen because what he 
didn't tell you about and what is important 
here is the truth and what, in fact, did 
Darrell Debose say. We know that there 
was a meeting at the house and that 
was corroborated. That was the truth. 

We know that they went to Lackawanna and 
by 'they' I mean Debose, Burse and Green 
and we know that they went to Evon Wright's 
We know that was the truth and we know 
that they left Evon Wright's and the bank 

| 

was robbed and we know that was the truth 

i 

and Darrell Debose told you all that." 

. 

Is that the District Attorney testifying 
here; is that proper? 

Well, to the extent, I suppose, that 
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it could be considered as an expression 
of his belief. 

Does it make any difference if he 
says, "I know it is the truth", or "We 
know it is the truth"? 

Well, what he should say is, "I 

1 

* 

think you can find that is the truth . 

I misspoke during my summation where I 
said, if you will recall I showed him 
the picture of Gary Green. 

Then here he did say at the end of 

1 

that, "What I am saying to you is that 
the defendant didn't tell you about all 
the truths", which clearly is a comment 
upon his failure to testify. 

That's why we objected. Judge. The 
defendant didn't tell anybody about 
anything and has no responsibility so 
to do and whether, - why he said that 
I don't know, and there also is toward 
the end. Judge, the business about if 
we have the defendant on the facts then 
he argues the law, do you recall that 
passage. "It all pretty much boils down 

to this —" 
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What page is this? 
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STEPHENS: 
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Page *11, "If the Government has the j 
facts in the case by virtue of the proof 
a defendant will argue that the Government's 
case is deficient on the law. If the 

I 

Government has the law on its side, the 
defendant will argue the Government's 
case is deficient on the facts. If the 
Government has both the facts and the law 
going for it, the defendant is going to 
say that all of the Government witnesses 
are lying and that is what we have here".; 
Now, it seems to me that Mr. Skretny is 

t /,.r 

drawing on his fast experience in telling 
the Jury here, "Look, you and I know that 
these people are always guilty. What 
happens is they come in and either they j 
argue the facts or they argue ne law or 
they claim the witnesses to be lying, but 
pshaw, we know all defendants do that '. 

Now, Maurice Burse shouldn't be 

I 

saddled with what all defendants do or 
a defendant does or a class of people do, 
and we objected, "Judge, I object to this. 

I don't see where it advances the search 


25 
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for truth or helps to claim that the 
defendant would do this and that if the 
circumstances were different. It Just I 
seems to me to label this defendant on 
the basis of Mr. Skretny's experience 
with other defendants. It brings in a 
whole panoply of objectional ideas", - 
I didn't even know I knew the word 
"panoply". Judge, "for the jury to ( 
consider". I think that was an objectional 
argument and it shouldn't have been made. 

It certainly would have been better left 

I 

unsaid, but. Judge, the transcript of 
the argument speaks for itself. 

What we say to you, going back to 
Berger vs. United States, that this whole 
thing, every aspect of it, the hearsay 
indictment, the failure to turn over the 
statement that Jimmy Barner robbed the 
bank, we claim no prejudice from that. 

We got it finally. We got it through our 
own diligence by coming in and watching 
the trial of Gary Green but why didn't 
we get it. It was his obligation to do 

it. He must do as they say in Berger vsi 
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United States. It is like somebody is 

i 

playing poker and they don't want anybody 
to see their hand. The defendant is 
entitled to have those things. The 
Supreme Court has said under Brady vs. 
Maryland we are entitled to those things 
so that's why we ask, not only that we 
have a new trial on the conspiracy, but 
let the Government go back to sooredone 
and present a witness to the grand Jury 
that knows something about the facts, noo 
just an FBI agent who mouths interviews ;- 

i 

and things like that, but someone who 

| 

will have a sworn statement then. I«t's 
have Anna Debose's sworn statement and 
Barbara Ramos' sworn statement and enough 
sworn statements to have a non-hearsay 
indictment and then we will go through 
and try this case on the conspiracy count 
only because we claim we have been under 
Jeopardy under the Sixth Amendment on 
counts two and three. 

For all those reasons we ask for a 
new trial on conspiracy under R ' 
we ask that in the exercise of y 
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THE COURT: 


MR. SKRETNY: 


power as the supervisor here in this 
courtroom of what goes on and what the 
United States Attorney's office does that; 
you dismiss the indictment without 
prejudice. They can bring the indictment 
again. The statute hasn't run and let 
us have a trial* a proceeding that 

j 

conforms with what the courts have said. , 
Only on conspiracy. 

Only on conspiracy. We want to have 
our cake and eat it too, and I am not 
ashamed to say that Mr. Skretny say3, 

"You can't do that". You can search all , 
the law books and you won't find a doublej 
jeopardy case which says it is not 
double jeopardy where the Jury returned 
a verdict of not guilty, I don't think. j 
I don't say I disagree. Mr. 

Skretny. 

I don't say I disagree either, your | 
Honor, and I will attempt to be brief in 
my remarks and I am certainly open £>r 
any questions from your Honor with respect 
to any of the points raised by Mr. 


Stephens. 
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I would like to preface my, quote, 
rebuttal to Mr. Stephens by saying to 
you that I firmly believe that we lived 
up to our responsibilities to fairly 
Drosecute the case and X think that a 
close analysis of the remarks directed 
to your Honor by Mr. Stephens will be 
reflective of the fact that there were 
tricks utilized, that there was no pre- ! 
designed prejudice to this defendant at 
the trial held here before your Honor 
last month. 

If I may, I would like to just 
briefly go through the point areas as I 
have copied them down during the course 
of Mr. Stephens' remarks to your Honor. 
First, with respect to the hearsay aspect 
of the grand jury proceedings, I call to 
your Honor's attention that your Honor 
has already once decided the motion to 
dismiss the indictment on the grounds of 
hearsay. We submitted grand Jury trans- , 
crlpt for your Honor's perusal. You 
examined that, as I recall, in camera. 


and denied the motion of defense counsel. 
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X believe you cited Costello end a line 
of other cases which you just generally i 
mentioned. 

Mr.Skretny, that no doubt is true j 
and I think that as I explained, perhaps j 
then it seemed to me within the letter ofj 
the rule the Government was right. How¬ 
ever, within the spirit of the number 
of suggestions made by the Second Circuit 
and by this Court, that in the important 
cases where you are going to have witnesses,-^ 
not in a case where you have a confession,- 
I am not talking about a case like that,-^ 
but in important cases where there evident¬ 
ly is going to be a hot dispute about the 
facts, it is to the benefit of the 
Government to call the witnesses in who 
know the facts, to carefully interview 
these witnesses so that they will in a 
very careful way present the facts 
accurately and completely at the time of j 
the grand Jury presentation. It seems 
to me that if that occurred in this case,, 
it would have been to the Government's 

benefit as well as everyone else's because 
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this confusion, for example, about whether 


or not Mrs. febose saw a photograph 


would have been known to the Government 


at a very early stage in their prepara¬ 


tion and then you would ha^e been able 


to answer Mr. Stephens* Question accurately 


about whether or not Mrs. Debose saw a 


picture or whether she didn't see a 


i 

picture. I know you argue that she never 


saw the pictures, but on the other hand. 


we do have her testimony and she said 


she did see them. 


The other thing is, sticking to the 


grand Jury presentation, I believe that 


it is the obligation of the Government 


to try not only to live within the lette 


of the law, but also the spirit of it. 


and I think that the Appellate Court is 


giving you, giving out signals here 


which you better heed to, and the signals 


are that we think that you ought to put 


witnesses to the grand jury that have 


first-hand knowledge of the facts. We 


are giving you a space of time here to 


put your house in order, but if you don't 
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1 

do it, an important case is going to 

2 

come along where we think that defendant 

3 

has been prejudiced by the way you have l 

4 

proceeded. We are going to dismiss it. 

5 

MR. SKRETNY: I would tend to agree with your 

ft 6 

Honor. We do live up to that responsibili¬ 

P 

1 

ty. I have to, you know, in Justice to 

8 

my client, indicate to you that this is 

"• 

9 

. 

| 

a case where Just to get hold of witnesses 

10 

was a significant accomplishment for 

11 

trial purposes, let alone attempting to 

12 

duplicate that for grand Jury purposes. 

13 

but we didn«t indicate previously, and as 

14 

your Honor I am sure is aware from the 

15 

study of the transcripts made available. 

16 

we did have a bank official testify. 

17 

We did have an on-the-scene witness 

18 

testify. True, she did not testify at 

•» 

trial, but the fact is she was present 

^ 20 

before the grand Jury and there was no. 

21 

absolutely no attempt by our office to 

22 

misrepresent any of the aspects of the 

23 

case presented that was hearsay to the 

24 

grand Jury. We took specific precautions 

25 

I 

to guard against that in light of the ^ 
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24 THE COURT: 


Moving on to Point 2, in the order 
that Mr. Stephens raised the point, was 
the Brady matter. I acknowledged to the 
Court it was not until near trial time 
that I was made aware of the statement 

; 

of Mr. Debose concerning his statement 
to the FBI thL.t James Barnam had in fact 

I 

committed the bank robbery when asked by 
the FBI. You know, that was my mistake. 

I 

I was not complete enough in my review 
of the trial, but Brady is all contingent 
upon prejudice and what we have here is 
really not a Brady situation based on the 
case law, and it is all cited in my brief 
that where the defendant has notice that 
in fact, - of some information that he 
can utilize in calling a witness to the 
stand or exploring that witness' testimon 
on cross examination, there is not a 
Brady requirement or obligation on the 
Government to turn that information over, 
so we don't even have Brady here. 

Let us go back, Mr. Skretny. Mr. 

Stephens says now that he doesn't argue 
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that the failure of the Government to 
comply with Brady eventually prejudiced 
his client because of his own digging. 

He simply says that it is part of the 
history of the manner in which the 
Government went ahead in this case 
because whether this was your fault or 
not, Mr. Skretny, it is some things wher^ 
he called to your attention at a very 

j 

early stage that in his belief that 
Mr. Debose had named another man as the 
perpetrator and not Maurice Burse. It 
could have been easily found out a long 
time before. The problem can have a 
number of very important repercussions. 

It certainly at an early stage, - every¬ 
body ought to know the facts as well as 
they can so that if there was a man by 
the name of Barner, Mr. Stephens, if he 
knew about it at an early stage, could 
have interviewed Barner. There are a 
number of things that could have been 
done. Maybe if you had dug into it and | 
talked to the agent and he said to you, 

"Well, I don't think there is a Barner", 
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then you could take one course, duc 
or the other hand, if b e said, 'I think ^ 
there may be a fellow by the name of 
Barner", you would say, "Well, let‘s 
find him, let's interview him", so that 
this is now argued by Mr. Stephens, as 

j 

I understand it, as part of the picture 
which has Infected this case from the 
beginning or perhaps the letter, and I 
do not think here you observed even the j 
letter of the rule, but attempt to hew 
the line and answer the direct question 
by evasion and by answers which really 
do not give any information. I think 
that is how it stands. He doesn't argue 
prejudice but I do say that it is pretty 
clear that Brady required an early 
inquiry, certainly, especially because o; 
the signal given to you by Mr. Stephens. 

I can represert in good conscience 
that I did review that file pursuant to 
our obligations under Brady and that 
particular statement containing that 
reference to Mr. Barnam escaped me. I 
was not intentionally withholding that. 
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It was just a simple oversight In carry- 

i 

ing out my responsibilities under the 
Brady decision and I will Just conclude 
by stating that with respect to yoir — 

Mr. Skretny, I cannot let that go. 

I sat here and when I began to listen 
to you, .1 said, "I will not interrupt", j 
but this is a relatively simple case. 

There were not that many statements. You 
have the obligation to sit down with the 
agent and I cannot see how you can tell | 
me that this missed your attention through 
oversight. It stuck out like a sore 
thumb. All right. Well, continue. 

In any event, the delendant in this 
case had that information at least seven 

weeks prior to trial. 

As far as the eyewitness, Mrs. Anna 
Debose 4 s testimony goes, with respect to 

I 

the events of July 30, 197^» counsel 
urges upon the Court it is our obligation,- 
that is, the prosecutor's obligation to 
bring the witness in and specifically 
inquire of that witness whether or not 

photographs were presented to him or her 
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under the respective situation that 
exists. I submit to this Court that 
that is not our responsibility . Our 

I 

responsibility is to review the file in 
light of the request of the defendant, 
which we did. Were photographs shown 

I »• 

to Mrs. Anna Debose. No reference made 
in that file with respect to any showing 
of photographs. Mr. Davidson, when he 
testified, indicated specifically that, 
one, he did not recall there ever being 
any photographs shown to Mrs. Debose and,, 

- 

secondly, if photographs were shown to 

f 

Mrs. Debose, that information would have 
been in the file. I submit to your honorj 
that in reviewing the file in the fashion; 
that we did, that satisfies our responsi¬ 
bilities as far as the good faith effort 
that is required on the part of a prose¬ 
cutor to advise the defense. With respect 
to that, there was certainly no prejudice 
to the defendant in this case. 

Mr. Stephens made inquiry. He elected 
to call the attention to the jury the 

fact of Mrs. Debose«s testimony at the 
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hearing out of the jury’s presence. He , 
used that information in his summation 
and I call in particular to your Honor's 
attention to that portion of Mrs. Debose's 
testimony that I madetaown to the jury 
during my clcsing argument; the fact that 
she said, "It was not the photographs 

of the boys that I remember, but it was I 

| 

the faces of the boys from which I 
identified the defendant", and I think 
that is the key here and that was called 
to the jury's attention and Mr. Stephens 
commented with respect to what ner 
testimony was and I submit to your Honor 
that there was no prejudice that could 
have resulted and that is not indicative 
of any factor for totality purposes in 
determining whether or not the Government 
had some sort of a grandiose scheme from 
the outset of this case or in the way it 
handled this case which worked to the 
disadvantage of the defendant in this 

A* 

case. 


THE COURT: 


I think there are several comments 


which I ought to make at this stage 







Skretny. One is that as far as this 
particular case is concerned, and in 
your preparation for it, you knew, for 
example, that at a very early stage there 
was a young man by the name ol Kenny 
Burse who was a good friend of one of 
your principal witnesses. I think it was 

also obvious at an early stage in ta-iking} 

| 

to the agent that there were a number 

| 

of brothers, almost all of the same age, 
there was maybe only a year's difference 

i 

in age between them; that this in a way, 

I suppose it is Monday morning and looking 
at it in hindsight, but there is a good i 
deal of family resemblance between the 
Burse brothers and I believe that just a j 
few minutes of conversation with the 

agent who was involved in this case would 

; 

have revealed that. 

Furthermore, there was good reason 
here why the witness who was a friend of 

i 

Kenny Burse and who identified Maurice 
as being the fellow there in her apartment 
at a particular time had good reason to 

perhaps want to point out Maurice Burse 
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as the fellow who did certain things and 
not her friend, Kenny, because of the 

I 

I 

relationship between she and the brother.. 

On your comments on preparation, I 
think that you are, and I think it is 

{ 

most important and maybe this is the most 

! 

important one, if you are saying to me 

r 

that you believe that the duty of the 
prosecutor is simply to look at the cold 
record in the file while he is in the 
process of preparation, I say to you that 
that is, first of all, it is a very silly 
and foolish way to proceed because even 
the best investigators cannot know what 
other information is coming in to your 

I 

file so that there are certain facts which 
they are aware of, certain background 
information they have which they wouldn't) 
put in their report because they would 
Just think, "Well, it is not important", 
but if you sat down with the agent who 
was preparing the case within a short 
period of time, it can become evident 
that there are a lot of other facts that 

ought to be looked into and certainly with 
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a person like Mrs. Debose it seems to me 


it is crystal clear that the only. 


after a short interview with her, - that 


the only way that she could have made 


a judgment that it was Maurice Burse in 


her house rather than one of his brothers 


or some other young man, is because her 


son told her so. We do not know why 


Darrell would say Maurice rather than 


Kenny or rather than some other person 


not of the Burse family, or she got the 


information from the FBI agent who said, j 


"These are the photographs here", so I 


certainly hope that you do not follow 


this procedure in other cases and simply 


look at what is in the folder and say. 


"Well, witness, we are ready for trial. 


get on the stand and we will have you 


testify ;iuout what is in the 302 , 


because you are certainly in a practical 


way going to be burned again and again. 


Again, this gets back to the wisdom of 


calling to the grand jury witnesses who 


have knowledge of the events. In some 


cases you are going to find that these 
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people are going to say, "I can't remember”, 
but you know that then at an early 
stage of the proceeding and you do not 
wait for the day of trial. You do give 
the other side an opportunity, another 
paper that they can use to cross examine 
from, but if you carefully prepare your 
witnesses before they testify, there is 
no real danger in that and, as a matter 
of fact, where a person testified before j 
a grand jury, a couple of weeks after a 

i 

trial his recollection is certainly much 
better than if the trial takes place a 

couple of years thereafter. Well, go 

. j 

ahead. 

I believe the next area dealt with j 
the summation and I am casting aside the 
reference to the Section 2 decision by 
the Court which was alluded to by Mr. 

I 

Stephens. 

With respect to the summation, I 
think a couple of comments are in order. 
First, with respect to the Government's j 
argument concerning Darrell Debose. I 

think again you have to read the argument 
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in its entirety and consider it as that 
in evaluating what was said during the 
course of the closing argument, and I 
think that is particularly true, for 

i 

example, in our reference to the spark 

j 

of decency that may have caused Darrell 

j 

Debose to cooperate with the Government. 

That comment was made in light of and in 

I 

context with a further remark concerning i 
the witness Mrs. Debose and the jury's 

I 

duty and obligation to consider her 
interest and her credibility and her 

i 

honesty and her good character with 
respect to the substance of what she 
testified to. 

We also posed an alternative to the 
jury with respect to the spark of 
decency. In the argument we made reference 
to the spark of decency or his conslderar 
tion of, in fact, the fact that he might 
get a harsher sentence if he did not 
testify truthfully in the case. We said 
take both of those particular things into 
consideration in evaluating the credibility 

I 

of the witness that is on the stand and j 
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I think that is a very extremely fair 
statement to make with respect to a jury's 
evaluating the testimony of a witness. 

With respect to the In-Jail aspect 
of Mr. Debose, there certainly wasn't 

I 

any agreement by the Government and that 
was, I think, made clear -on the record, j 
concerning Mr. Debose's being out free 
on ball, but that was the inference that 
the defendant was trying, and by the 
defendant again I am referring to Mr. 
Stephens and I will point out to the Court 
where that same situation arose in the, 
closing argument where Mr. Stephens tried 
to draw the inference that we were a 
party to some agreement to have Mr. Debose 
released because he was going to be a 
Government's witness in the case, ^ell, 
that certainly was not the case and our j 

t 

reference to the fact that he was in Jail; 

was in direct comment to the argument used 

i 

by Mr. Stephens and that argument itself 
made specific reference to it, at the time 
that Mr. Stephens interviewed the witness 


the witness was in jail. V/e simply 
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I 

pointed out to the jury that that 
information was brought out on the cross 

| 

examination of that witness by Mr. 

Stephens and the transcript thoroughly 
reflects that. "Consider the fact that ; 
Mr. Stephens told you that the witness 

was in jail in determining his credibility", 

1 

and whether in fact, you know, the 
Government was in fact a party to any 
agreement to have this defendant out on 
the street because we weren't. It 
certainly is a fair inference to call to 

the attention of the Jury. 

. 

With respect again to the number of j 

I 

increasing bank robberies, I think again 
if you read the entire testimony and the 
specific portion of the closing argument 
that that relates to that particular 
comment, it is obvious that that comment 
refers to the witness Darrell Debose and 
not the defendant Maurice Burse. That's 
the way it was used. 

I think with reference to the 

I 

location of Mr. Burse, well, it was clear 
from the exhibit 1 that the cameras were j 
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not set up precisely accurate so that 
it was a valid inference for the Govern- j 
ment to point out to the jury that they I 
could consider that fact that the 
cameras didn’t necessarily have to have 
in camera range the area which the chart ^ 
indicated that might be the case, so I 
think from that standpoint and from the | 
law that exists currently, we can argue J 
legitimate inferences and we submit that j 

I 

simply was a legitimate inference and 
that inference was drawn from proof 
elicited at trial, not from an absence of 
proof, especially with respect to when 

! 

the cameras are activated. There was 
testimony at trial that the camera is 
activated at the time that the bait 
money is pulled out. We simply stated 
what we know later took place, that the 
defendant at some point left that lobby, j 
The Jury can determine from that proof 
when in fact Maurice Burse left that 
lobby. That is certainly a fair inference 
under the testimony that was elicited at 

trial. The jury had the benefit of the 
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chart, the exhibits. 

! 

judge, I don't recall, - oh, with 
respect to the comments, and I think I 
will wrap up with these remarks, as set 
forth in our brief, there are numerous 
page references to where the Government 
used the plain language in telling the 
jury, wnen the Government says, "The 
defendant would have you believe," what 
it was saying was that by the defendant, 
the Government means the closing argument 

of Mr. Stephens and that is specifically ; 

I 

set forth in the transcript at Pages 23, | 

2^4 and 26. There is no way that the Juryj 

I 

could draw the inference that, in fact, 
what the Government was doing was unfairly 
commenting on the defendant's failure to 
testify at triaD and I submit to you if 
there was even the remotest possibility 
of that, that fact was cured by your 
Honor's instruction and charge to the 
Jury that they were not to take those 

I 

remarks in light of the defendant's 
failure to testify at trial in that 

particular case, and I submit to you it 

H. T. NOEL & E F. KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 




< 


v.n*in» * <Mt(RtSWMtoiillW * mtwHMHH MMW RF *"> 




917 

7 ~ 94S 


14 THE COURT: 


MR. STEPHENS: 
MR. SKRETNY: 


THE COURT: 


is not an indication or an indicia of 
a scheme again by the Government to 
prejudice the defendant. It is clear 
from the closing argument in its entire 
context that what the Government was 
referring to was the delense closing 
argument by Mr. Stephens. 

We submit to you, your Honor, that 
in light of those comments that there is 
nothing sufficient there to warrant a - 
new trial under Rule 33 on the grounds 
of prejudice resulting to the defendant 
in this case. 

What I will do is I will reserve 
decision. I will ask you to come back 
next Friday at 9:00 o'clock and at that 
time I will announce my decision and give 
reason for it, at 9:00 o'clock next 
Friday in court, Mr. Stephens. Any 
further material either one wants to 

submit to me? 

No, your Honor. 

No, your Honor. 

All right. We will be in recess. 


****** 
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November 7, 1975, 9:00 a.m. 


As before noted. 


(Defendant present.) 


United States against Maurice Burse, 


Criminal 1974-227. 


We are here this morning for the 


decision on the motion for a new trial. 


Mr. Burse is here with counsel, Mr. 


Stephens, and I have considered the briefs 


and I have, — of course, I had the recollec¬ 


tion of the testimony of the trial and I 


reread the summation. Is there anything 


either wants to say before we proceed to 


decision on the motion pending before the 


Court? 


The Government has nothing further. 


Nothing on behalf of the defendant. 


your Honor. 


As I understand, Mr. Stephens, you have 


withdrawn your motion for a mistrial made 


during the trial. 


Yes, your Honor. 


And you have also withdrawn your motion 


for judgment of acquittal pursuant to Rule 
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defendant's case. 

! 

Yes, Judge. 

I 

1 

The motion for a new trial is based 
in this case not on the fact that there was 
new evidence discovered, but simply in the 
interest of justice, is that right, as I 

; 

understand it, Mr. Stephens? 

Yes, Judge. 

I 

The motion, based upon this considera-: 
tion, the standards are difficult to find 
from the cases. Perhaps the definition, as 
well as I could get it, was set forth in 
United States against Leach, 427 F2 1107, 
where the First Circuit had this to say, 
"Motions for a new trial are directed to 
the trial Court's discretion. Under broad 

j 

power, the Court may weigh the evidence and 

I 

consider the credibility of the witness. 

The remedy is sparingly used, the Courts 
usually couching their decision in terms of 
exceptional cases", and then there were a 
number of District Court cases cited and 
many of the cases that I have looked at had 
to do with the situations where the credi¬ 
bility of the witnesses was at stake. 

H. T. NOEL ft E. F. KNISLEY 

OFFICIAL REPORTERS. O S OlSTRlCT COURT 
WESTERN DISTRICT OF NEW YORK 


• > m > mi mmm w wv mmm »< -«w **»• ••»*** «*• »•*’ ■ 51 - *•" : 






I think too that one of the factors 
that we have to take into consideration in | 
some cases the evidence is so clearly i 

against the defendant that, let us say, a 
prosecutorial misconduct, although beyond 
the bounds was excused. The closer the casfe 
gets, the closer the scrutiny of the 
District Court must be in determining 
whether a motion for a new trial ought to 
be granted in the interest of justice. 

In this case, as we all know, Mr. 

Burse was found guilty of conspiracy and 
not guilty of the two other counts involved 
in this case. One involving robbing the 
bank by intimidation and the other larceny 

of the bank funds. 

I think that we can all agree that the 
evidence in the case is not overwhelming 
against Mr. Burse. I think it is a case 
where the gury could have easily voted 
up or down on the evidence presented here. 
The testimony consisted of the testimony 
of Darrell Debose, a co-defendant and 
alleged co-conspirator. The testimony of 
Mr. Debose's mother who related that she 
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her son in the company of Maurice 


Burse early that morning. The testimony of 
Evon Wright who lived close to the scene 


of the bank and who had known Maurice Bursej 
for some time and who related that the three, 
Gary Green, Maurice Burse and Darrell Debose 
were together shortly before the robbery 

j 

and then shortly after. j 


I think it was clear that she knew 
that there was illegal conduct on the part 
of these three defendants. We also have 

I ' 

the testimony of Barbara Ramos which again . 
certainly was thin. She saw the two young 

men running by her porch when she was com- j 

. 

ing down the stairs. Her description of 
Darrell Debose who was a very tall young 
man, I think we could say certainly that 
she was able to identify him. As to the 
other man, she identified Maurice Burse 
and yet there were some parts of her testi¬ 
mony which would indicate that perhaps the 
man she saw was, in fact, Gary Green, the 
third defendant and who had been tried 

I 

previously and convicted as a juvenile 

I 

delinquent. 
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Green was about five foot six inches , 
in height and clearly, Maurice Burse is 
taller than that. He is about five nine 
or five ten. 

The people in the bank, none of them 
identified Maurice Burse as being in the 
bank. The only person that put him in the | 
bank was Darrell Debose who said that he 
was standing near the doorway. 

There is another difficulty with the 
testimony of Mrs. Debose. She knew Gary 
Green because he had been at her home on 
a number of occasions. She testified that 
she had never seen Maurice Burse before 
that she could recall and that she found 
the name out either through her son shortly 
after he was arrested, within a day or two 
after the robbery and he told her the 
young man was a man by the name of Maurice 
and I think he also told her his last name 
was Burse, or she found the name out through 
conversation with an FBI Agent. The agent 
denied showing any photographs to Mrs. 
Debose. Mrs. Debose, on cross examination, 
and I believe this was a surprise to the 
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prosecutor and to the agent, testified that 
a few days after the robbery, that the 
agent who testified here in court came by 
her home and showed her photographs, showed 

I 

her the surveillance picture of her son and 
also showed her photographs of Gary Green 

I 

and Maurice Burse and said, “These are the 

I 

other two young men, are they not", or words 
to that effect. 

We had a hearing on this question. It 
seems to me that clearly there is no reason 
before the Court not to believe the testi¬ 
mony of the agent who said that he never 
showed Mrs. Debose any other photographs. 

On the other hand, there is a mystery 
and that is a person such as Mrs. Debose, 
unfamiliar with police practice, would come 
into court at this state and tell us that 
an agent had, indeed, shown her photos of 
two other young men in addition to her son 
and identified one of them as Maurice Burse 
I think that in all, as far as that 
factor is concerned, we just cannot fault 
the Government on the one hand for not 
bringing this to the attention earlier, and 
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on the other hand, it seems to me there is 
no reason not to believe the testimony of 

the agent. 

The testimony of Even Wright here is, | 

I believe, crucial. She said that Maurice j 
Burse came back to her home a few minutes 
after the robbery and then left ana that 
Darrell Debose stayed there for some time 
during the day and, as a matter of fact, 
was visited during the day by the FBI and 
-he told them that he was her boyfriend 
and he had been there through the day. 

In this case, the problem of the pre¬ 
sentation of the case before the grand jury 
-the defense asserts is a violation of the 
defendant's rights under the rules expressed 
in United States vs. Estepa, 471 F2 1132, 
and there the Second Circuit condemned the j 
use of hearsay testimony before the grand 
jury , which the grand jury was led to ; 

believe was solid evidence. In this case 
here it was hearsay testimony brought to 
the grand jury's attention. The witnesses 
before the grand jury were a bank officer 
who told about seeing a man matching the 
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description of Debose come to the teller's 
window and he also identified another man 
in the doorway or said there was another 

man in the doorway, but he could not identify 

| 

him and did not identify him as Maurice 
Burse. He chased them a short distance 
from the bank, but lost them as they 
turned a corner. 


For some reason, which I cannot under¬ 
stand, he was not called to testify during 
the trial. 


The teller testified and related her 


conversation with Debose, but as far as I 
understand it, she did not see any other 
individual who was connected with Debose. 


The witness, the main witness before 


-r 


the grand jury was the FBI Agent who inter-j 


viewed Darrell Debose a short time after 


the robbery. He also did a strange thing. 


He took a statement from Debose which left 


out the names of the other men who were 


connected with this incident and he told 


us, though, that Debose orally related to 


him that the other men were Maurice Burse 


and Gary Green. 
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I find that this kind of procedure 
perhaps used to keep secret some informa- 

I 

tion an agent has does not really help the i 
cause of prosecuting cases. 

Based, I suppose, mainly upon the 

I 

testimony of the FBI Agent, the grand jury 
returned an incLicrtment. j 

In this case, Mr. Stephens charges 
that Mrs. Debose -end Evon Wright and others 
who were directly related to this incident 
should have been called to the grand jury. 
The prosecutor explains that at the time 

i 

this matter was presented to the grand jury 
that Darrell Debose was certainly a target 
of the grand jury's interest and they had 
little to expect, by way of cooperation from 
the mother. It is true that at this time 

I 

Darrell Debose had given a statement and 
confessed, but at least the presentation of 
the Government is that Mrs. Debose, - they 
didn't really know what she would testify 




I think in hindsight, it certainly 
would have been better to get clear at an 
early stage what she would testify to 


25 
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because then, at that time, if in fact, 

I 

there was any confusion aoout these photo 
graphs, that the Government would have known 
and the agent would have known about what 
Mrs. Debose's representation was about 
which photographs were shown to her. 

As far as Evon Wright is concerned, 

I think the government's argument that they 
could not expect to get full cooperation 

! 

from Evon Wright perhaps has greater weight 
because Evon was well acquainted with the 
Burse family. She was very, very friendly 
with Kenny Burse, Maurice's brother and she 
was also a person who, because of the 
knowledge and the information she had, 
could well have been charged by the 
Government with the commission of a crime, j 
so that the failure to call her, it seems 
to me, they have a better excuse for. 

I find that under the rules, as they 
presently are, that the manner of presenta- 
tion before the grand jury, although it 
could have been conducted in a better 
fashion, is not a violation sufficient 
enough to set aside the indictment. 
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It ought to be considered, neverthe¬ 
less, in the overall picture as to how 

* 

this case was handled by the Government 
to determine whether the motion for a new 
trial should be granted in the interest of 
justice. 

Another point made by the defendant 
is that shortly after Debose was arresteu, 
he told the FBI that a man by the name of 
Jimmy Barner committed the robbery with 
him. The facts were that shortly after 
that, Debose told the FBI Agent that Barney 
was a fiction and that really, it was 
Maurice and Gary Green. The defense, at 
an early stage, asked for Brady material. 

The Government said they had none. Another, 
motion was made for Brady material and 
this revelation about Barner was not made. 
Finally, in the summer, during the trial 
of Gary Green wfu i Debose testified, it 
came out during his testimony that indeed 
he had told the FBI Agent about this man 

l 

Barner. The defense again asked for a 

fuller statement and the Government gave a 

* 

fuzzy answer. Finally, on the eve of trial', 
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the prosecutor finally made an explicit 
statement that indeed this statement had 

I 

been made to the FBI Agent. 

I think the prosecutor in these tactics 
is certainly treading on dangerous ground 
but when you look at the overall picture, 
through diligent defense efforts and 
attention to the trial of Gary Green, 

k hr' ' 

defense did know that this statement was 

, 

made to the FBI about Barner and, therefore, 
under the rules, it is not sufficient to 
grant a new trial, that in itself, but 
again, ought to be considered as a general 
picture of the prosecutorial attitude 
toward the case. 

I have already discussed the Government 
did disclose that Barbara Ramos had looked 
at photographs and there was a hearing 
held to determine whether her contact with i 


I 

1 



i 


i 


1 


P 

l 

•r. 


I 

* 




1 

the officers was proper or not and after 

’ 

that hearing, we found that there was nc 
prosecutorial misconduct and her testimony 
was permitted as to identification. 

L 

I have already discussed the difficulties 
with Mrs. Debose and that will be considered 
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on the overall picture. 

In this case, at the end of the trial, 
the Government requested the Court to charge 
a violation of Title 18, Section 2. That 
is, the aiding and abetting statute. 

Because of the circumstances of this case 
and how the robbery occurred, it should have 
been apparent to anyone from the very 
beginning that an aiding and abetting chargej 
was an appropriate one. It was not in¬ 
serted in the indictment and the Govemmer t 
said under the rules, they were not required 
to, which, no question about it, is the 
rule. Nevertheless, during the discovery 
process, defense counsel asked the Government ^ 
explicitly, "Are you going to ask, are you 
going to seek that this man be charged with 
any other violation", and the answer was a 
fuzzy wattling one and which was left up 
in-the air. I believe that at that stage, 
the Government should have said, very clearly, 
••Yes, we are going to seek a charge based 
upon aiding and abetting", so that when 
finished the trial and the Government then 
requested this additional charge, I refused 
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to charge it and then, of course, what 

happened, was the jury,looking at all the 

evidence, acquitted Maurice Burse on the 

other two counts here and I suppose hat 

the Government believes that it was because; 

oi the failure to charge aiding and abetting 

. I 1 

and that may be so, but I think that when ; 

a demand for a bill of particulars is 
made, that the Court and defense are en¬ 
titled to honest answers. In this score, j 
we will consider it as part of the entire 
picture, but i- seems to me that tne 
Government has already paid a high price j 
for their lack of candor in this particularj 

I f- 

respect. 

We turn to the criticism of the sum- I 
nation made by the Assistant United states . 
Attorney. We had discussed these at length; 
in the prior argument, we have, of course, 
a number of cases in the Second Circuit 
have criticized again and again the tactics! ' 
of the United States Attorneys in summa- j 
tions. What may be permitted in other j 

courts, is not permitted in the Fede-al 
District Court. 
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In the White case, it appears, for | 
example, that the record in that case, 
this is 46 F2 204, the record in that 
case, the prosecutor charged a defendant 
with lying and said the defense was fabri¬ 
cated. The Court said, "These tactics are 
unwise and unnecessary. Although we might 
expect a character <« a Perry Mason melo- ; 

drama to point to the defendant in branding 
him a liar, such conduct is inconsistent 
with the duty of the prosecutor to seek 
justice, not merely to convict”. In that 
case, the Court called the prosecutor's 
attention specifically to the ABA Code 
of Professional Responsibility and also 
to the ABA Project on Standards for 
Criminal Justice, standards relating to the 
prosecution function and the defense func- 

tion in 1971. 

I call again those particular standards 
to the attention of the United States 
Attorneys office. In Bavona, 487 F2. 
again the Court pointed out that the cases 
should be decided on the facts and not p ^ 
some flights of fancy and words of oratory j 
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used by the prosecutor. 

In this case, it is clear that a 

I 

number of occasions the Court had or Mr. 
Stephens objected, I believe, that in 
almost every occasion, his objection was 

! 

» 

well taken. Perhaps there were one or two 
occasions when he jumped up too swiftly 

because the remarks of the prosecutor were ; 

| ) 

about the confusing parts of the record 

i . 

where, perhaps, the prosecutor only laid 
out one side of the testimony and did not 
lay out the other. I think that either 

i 

side in summing up is entitled to put the 
facts in the light most favorable to their 
side and neither ±he Governmentnor defense 
counsel are obliged to give the argument 
from both sides. 

We have here some incidents. I think j 
the remarks made about the fact that Mr. 
Debose was in the County Jail, really, I 
don't know whether that had any impact at 
all on the jury. Unfortunately, the Court,; 
not being aware of all the facts, may not 
have accurately stated the record to the 
jury, but I do not believe that chat 


H. T. NOEL ft E F. KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 
WESTERN OtSTRICT OF NEW YORK 










4i7sF. 


particular part of the summation had any 
unfair, - cannot be considered as unfair 

comment. 

M: Page 17, however, the Government 
said, "Unfortunately, there are people who ; 

rob banks. It appears to be more and more , 

I 

people all the time". These kind of re¬ 
marks have absolutely no place at all in ; 
summation and should not have been made at 

| 

all. We are ncrt concerned wit.h what 

1 i 

happens, - in trying cases, we are con- 
cerned with what happens in a particular 
case. We are not concerned with the state 

| 

of the nation or what happens in other 
communities or -what happens in our commu¬ 
nity overnight or at any other time. At 
that time, I hope and I believe that my j 
instruction cleared the air and the prose- j 
cutor should not have made the statement. 

At Page 25, the prosecutor said, 

"What I am saying to you is *hat defendant 
didn’t tell you about all the truths". In 
this case, the defendant did not testify 
and this certainly pointed up failure of 
the defendant to testify and it was improper 

H. T. NOEL ft E. F. KNISLEY 

OFFICIAL REPORTERS LI S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 












93 

96 ? 


comment. In this line of the testimony, 

j 

there was a point here and I do not think 
Mr. Stephens was up so much that I don't ; 
think he has the obligation to, under these | 
circumstances, object to everything, but 
the line of argument used by the prosecutor 
here, the technique used is not to be 

- I 

approved. He began by saying at Page 24, 

"You know the defendant pointed out various 
things and by "the defendant, I mean Mr. 
Stephens.” Now, I think that when you are 
going to make an argument like this, you 
have got to say, "Mr. Stephens, the defense; 
counsel", because right after that we go on 
for a page and a half and Mr. Stephens is 
not mentioned at all because the Government 1 
then said, - he said, "What he didn't tell ! 
you about and what is important here is the 
truth and we know that there was a meeting 
at the house. We know that they went to 
Lackawanna and we know that they went to 
Evon Wright's. We know that was the truth". 
Now, if the prosecutor said, "I , then it 
is clear that he is trying to testify 
rather than let the witnesses testify. The 
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use of the editorial "we" does not take 
the sting out of the argument that, "Ladies 
and gentlemen, I am the prosecutor, I am 

l 

the representative of the United States 
Government and you ought to believe me . 

This kind of conduct has been disapproved j 

. i 

on so many occasions that it ought to be 
clear to even an assistant trying a case 
for the first time that this kind of 
language should not be used at all. 

He continues "We know they came back 
to Evon Wright's and that was the truth. 

We know they came back to Evon Wright's 
and that was the truth. We know that 
certain of those individuals, except for 
Darrell Debose left Evon Wright's and that 
was the truth", and then he gets into the 
comment, "What I am saying is the defendant 
didn't tell you about all the truths , and 
then there was an objection and again, _t 
this stage, the Court attempted to set the 
record straight and I hope I did because 
clearly, there is no burden at all upon the 
defendant to make any explanation. 

At Page 26, the prosecutor referred 
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to the statement of Darrell Debose. That 
statement was not in evidence. Iu is 
clear that from the very beginning we 
tell the jury, "You can only take into 
account what is in evidence in the case. 

You cannot speculate or surmise about 
statements made which are not in evidence 
and again, this conduct should certainly 
not be used by the United States Attorney, 
and again, the Court had to step in and - 
attempt to set the record straight. 

As to some of the things that happened 
after that about the discussion of the 
Barbara Ramos incident and the photograph, 
this appears to me to be a thing where 
there was much confusion and it could have 

4 

been taken one way or the other. 

Certainly, as far as Mrs. Stevens is 
conoerned, who was a lady that told us 
about her drinking habits, the prosecutor 
misstated the testimony, but I think that 
it was clear to the jury that this was a 
mistake. I do not think this was an in¬ 
tentional error or an intentional statement 
made by the prosecutor. I just think that 
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recall correctly the testimony 
of Mrs. Stevens and that frankly, it was a 
small part of the case because she just 
told us that she had some drinks that 
morning and then the prosecutor said that j 
she was under the influence. That certainly 
is up to the jury to determine whether or 
not she was under the influence or not. ; 

On the question about, where the camera, 
was located in the bank, whether :lr. Burse 
was there in the camera range or any in- i 
dividual would be in the camera range, and . 
the Court said it appears the argument is 

based on speculation. 

What does this all come down to? It 
comes down to what I think is this,. I beliav. 
the jury very, very carefully listened to 
the evidence in this case. I believe that 
a lot of the things I have discussed here 
the Government did that they should not 
have done, but the jury did acquit the 
defendant on two counts. I beuieve th , 

under the testimony given in this case, 
that the jury's verdict was a fair one. 
on the testimony of Darrell Debose alone. 
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they could have found Mr. Burse guilty of j 
conspiracy. I feel that under all of the 
circumstances, that since we have the jury 
verdict, since we have had to wrestle with | 
these prob 1 ems throughout this case, that 
justice has been done in the overall cir¬ 
cumstances . 

I find that this was a most trouble¬ 
some situation. I want to say to the Unitek 
States Attorney’s office that there should 
not be a repetition of the things that have 
occurred here, but in saying that, I again ^ 
emphasize that I do not believe that in¬ 
justice has been done in this particular 
case. It is pretty clear to me that the 
jury listened to all the evidence, to the 
summations and to the Court’s charge and 
they made a dividing line and the line was 
a reasonable one because no one put Mr. 

Burse in the bank outside of Darrell Debose, 
There was the testimony of Darrell, the j 
testimony of Barbara Ramos which, in a 
certain sense, corroborated his and it was 
for the jury to determine whether or not 
she was accurate, she was truthful, whether 
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MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 
THE COURT: 

MR. STEPHENS: 


972l 

she had the opportunity to observe. They 
also had the testimony of Evon Wright. . 

Evon Wright was friendly with the Burse | 

family- "here would be, I suppose, a lot j 

| 

of rcr v; •• why she would try not to testify 
adversely to the interest of Maurice Burse j 
but she did. 'here was the testimony of * i 
Mrs. Debose which I have previously dis- . 
cussed and it was the jury's problem here 
and I think, under the overall that I should 
not grant the motion for a new trial and, 

therefore, I will deny i-. 

Mr. Stephens, I have, - the presenter. • 

report has been delivered to me by the 
Probation office. You are entitled to 

! 

examine it and X think we should have, j 

maybe in a week's time, the nth, - excuse | 
me, the 24th, - no, X am sorry, the 17th. j 
For sentence, your Hc.'c.r? 

I 

Can we have the sentence on the 17th, 

Mr. Stephens? 

Fine, your Honor. 

Mr . Stephens, thank you for your very 
vigorous advocacy in defense of this case. ; 
Thank you. Judge, and I would like to 


H. T. NOEL ft E F KNISLEY 

OFFICIAL REPORTERS. U S DISTRICT COURT 

western oistrict OF new fork 






6 THE COURT: 


MR. STEPHENS: 


THE COURT; 


| MR. STEPHENS: 


thank you on behalf of the defendant. You ^ 
have, obviously, spent a great deal of time 
in considering our motions. We, apparently, 
will have to take our arguments elsewhere, i 
but we were given the opportunity. 

I think you have very strong arguments , 
Mr. Stephens, but on the overall picture, 
it seems to me that that is where the argu¬ 
ment should be made, with-the Appellate 


Court. 


.THE COURT: 


Thank you, Judge. 

So they can look at this objectively 

and with a full record. 

Thank you, your Honor, and the 
defendant and his attorney will be here 
on the 17 th after I have looked at the 
Probation Report. Thank you. Judge. 

All right. 


* * * * * 


****** 


H. T. NOEL ft E. F KNISLEY 

OFFICIAL REPORTERS U S DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 




